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De praemis et poenis, de exsecrationibus 
Quod omnis prober liber sit 
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De aeternitate mundi 

In Flaccum 

Legatio ad Gaium 

Hypothetica 

De Providentia 

De animalibus 

Quaestiones et solutiones in Genesim 
Quaestiones et solutiones in Exodum 


PREFACE 


This study grew out of a doctoral dissertation at McMaster University 
on law in Philo of Alexandria and the Apostle Paul. Stephen 
Westerholm, who had then just completed a study on Paul and the 
law, suggested to me that the possible influences of Greco-Roman 
law on Paul's reflections on vönog had been left in many ways unex- 
plored. As I began to explore Paul’s view of the law in this context, 
I was fortunate enough to begin taking seminars with Alan Mendelson 
on Philo of Alexandria and the contrast between Paul’s views of the 
Mosaic law and Philo’s views began to intrigue me. The study incor- 
porated background on Greco-Roman views of law and studies of 
the influence of this law upon Philo and Paul. The study of Paul 
and Greco-Roman law, it seems to me, still demands our attention, 
but the work on Philo needed immediate tending. If scholarship on 
Paul and the law is a vast array of acres and acres of cultivated 
fields, Philo and the law is a small garden with only a row or two. 

Philo’s writing continues to intrigue me not only for its vastness, 
but due to its intricacy. The more one reads Philo, on any topic, 
the more complex his thought becomes, true, but also the more 
clearly and directly it begins to assert itself. I have written here in 
broad strokes, aware that there is much more to be done, not only 
on Philo and the law, but on many particular passages concerning 
Philo and the law. I have foregone exegesis in some cases in order 
to paint a broad picture. I hope the broadness of this study allows 
for others to pick up particular passages, themes, or topics and to 
expand, explicate, and finish what has here been started. Philo’s 
thought is fascinating in its own right, as a model of the tension 
between reason and revelation at any given historical moment, but 
his influence upon later Christian, Jewish, and pagan thinkers also 
demands our attention. It should also be said that Philo’s thought 
demands our attention, as Philo demands, as all great ancient thinkers 
do, that we ask whether it is true what he says about the law and 
about nature. Modern scholars are apt to not even consider such a 
question, and Philo’s grand project often draws smiles for its seem- 
ingly forced or archaic or supposedly unbelievable qualities. Read- 
ing Philo on his own terms has its rewards, not least of which is 
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gaining the company of a man for whom the final and only goal is 
the true knowledge of God. I hope that the following study helps to 
make clear one aspect of his vast corpus and one aspect of his search 
for the Truth. 


INTRODUCTION 


The Problem 


Philo of Alexandria challenges history-of-religion scholars through his 
distinct views of the law of Moses. One cannot claim that the views 
of Philo of Alexandria were representative of the Judaism of the 
time, but he did have a common interest with other branches of 
Judaism, and for all of his differences he accepted the Mosaic Law 
as divine in origin and charged with historic meaning. And yet, in 
its material form, Philo considered the Mosaic law apparently super- 
fluous to moral behaviour in certain cases. 

Philo affirmed that the law in its material form is unnecessary for 
people who themselves become an “unwritten law” (&ypagpoç vópoc), 
for those who have become an “embodiment of the law" (vópog 
éuwoxoc), or for those who follow the law of nature (vönog bows). 
For these people the law of Moses is dispensable for by their nature 
they obey its precepts. 

The idea that the law in its material form is superfluous is not 
standard fare in Judaism. The normal assumption is that the law 
was given by God so that his people would study and obey it. How 
does Philo therefore come to see the law as fulfilled in other ways 
by some people? The purpose of this study to examine how Greek 
conceptions of law impinged on the reasoning of Philo. 

For the problem of the written law in Philo is the problem of 
written law in Greck thought. The problem is one of arbitrariness. 
How do we know which law is good? Is the written law not simply 
an expression of a given society and so, finally, culturally relative? 
Most major Greek thinkers wrestled with the problem of how to 
root justice and law in reality, or some transcendent order, and so 
escape the arbitrary nature of law. By so doing, however, they laid 
a foundation upon which the written law was truly secondary. The 
written law was generally considered good, but the "higher" laws, 
the law of nature, the unwritten law, and the living law, were the 
true representations of justice. 

This study looks at Philo's attempt to deal with Greek forms of 
higher law, and his attempt to deal with the relation of the written 
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law to these forms of higher law. Some have suggested that in his 
attempt to relate the higher law to the written law, Philo, like the 
Greeks, pulled the foundations out from under the written law, in 
his case the law of Moses. ' 


“Higher” Law in Greek Thought 


There is no one Greek conception of the law; one strong strain run- 
ning through some Greek discussions of law, particularly Stoic, is 
the idea that there is a law of nature, a law which transcends writ- 
ten codes of law. The law of nature is an immutable law which 
human beings can perceive through study and reason, and which 
guides them by nature, not by codification, to do all that is right 
and to avoid all that is wrong. This law is unchangeable and can 
be realized and known without a written form. This leads to a sec- 
ond strain of thought found in Greek conceptions of law: some peo- 
ple are capable of the knowledge of this law and possess thereby such 
virtue as to render material forms of law superfluous to them. They 
keep the law through their very nature, or by comprehending nature 
itself. 

Two other forms of what might be called “higher” law are related 
to the Stoic view of the law of nature, at least in their implications 
for how people should live: the idea of unwritten law; and the con- 
cept of the king as the living law. The idea of an unwritten law, or 
laws, is a vague, but prevalent conception in Greek sources. In its 
most important manifestation the idea of unwritten law speaks of 
immutable, eternal, or divine laws beyond the codified, or positive 
law which must be obeyed. 


! There is a long history of this interpretation in modern Philonic scholarship: 
Charles Bigg, The Christian Platonists of Alexandria (Oxford: Clarendon Press, 1913), 
49; E. R. Goodenough, By Light, Light: The Mystic Gospel of Hellenistic Judaism (New 
Haven: Yale University Press, 1935), 73-96, esp. 87£; Sidney Sowers, The Hermeneutics 
of Philo and Hebrews (Richmond, Virginia: John Knox Press, 1965), 44—48, esp. 48; 
Samuel Sandmel, Philo’s Place in Judaism (New York: Ktav Publishing House, 1971), 
109; André Myre, “La Loi de la Nature et la loi mosaique selon Philon d’Alexandrie” 
in Science et Esprit 28/2 (1976), 176£; H. Kleinknecht and W. Gutbrod, “vöuog” in 
TDNT IV, (ed.) Gerhard Kittel, Geoffrey William Bromiley, and Gerhard Friedrich, 
Grand Rapids, Mich.: Eerdmans, 1964—1976), 1052-1054. 
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The living law is a concept which took form in the Hellenistic 
period, specifically in a number of fragments attributed to students 
of Pythagoras. These fragments, unique as they are, draw upon Greck 
traditions about the king as the most just man and the wise man 
who transcends the law. In the vöuog £uyvxog ideal the just and wise 
king himself becomes the law and replaces the codified law for his 
subjects. To obey the law, the king's subjects must follow the king; 
the written law is unnecessary. 

This study is an attempt to understand the role of these three 
Hellenistic conceptions of “higher,” or uncodified, law in shaping 
the beliefs of one Jewish thinker of the first century. The aim of the 
study is to determine how Philo was influenced by Hellenistic con- 
ceptions of “higher” law and the “ideal man” in his rethinking of 
the law, and so to determine how Hellenisüc notions shaped Philo's 
thought on the law of Moses, and, as importantly, how Philo's view 
of the law of Moses shaped his reception of Hellenisüc legal theory. 

This study will also allow a better-based comparison of Philo with 
his Greek contemporaries, as well as a fresh appraisal of the origi- 
nality in his thought on the law; it will also facilitate the effort to 
place him in the history of Greek and Jewish thought on law.” Much 
of the current debate regarding Jewish law has ignored Greek law 
and what it can add to our understanding of early Christianity and 
Judaism in the Greco-Roman period. 


Philo and The “Higher” Law 


Many have noted Philo's reliance on Greek philosophical concep- 
tions in general. This general reliance on Greek philosophy finds its 
formulation in specific concepts and terms. 


? Little appears to have been written on Philo and his view of natural law, unwrit- 
ten law, and the ideal man. The topic does deserve a thorough restatement in and 
of itself regardless of its use in a comparison. One notable exception is the work 
of André Myre of the Université de Montréal whose work on Philo and the law 
appeared in the journal Science et Esprit from 1972 to 1976. Especially pertinent is 
his article “La Loi de la Nature et la Loi mosaique selon Philon d’Alexandrie” in 
Science et Esprit 28/2 (1976). At the same time, Philo has too often not been con- 
sidered as a “Jewish” interpreter of law; his use of Greek language has obscured 
his loyalty to the Mosaic law. 


xviii INTRODUCTION 


One of these concepts is Philo’s idea of a law of nature (vóuog 
gvoewc) and the related concepts of the unwritten law and the liv- 
ing law. 

The law of nature was a Stoic idea which found new meaning in 
the hands of Philo. Helmut Koester has gone so far as to strip the 
Greeks of the credit for the creation of the concept and hand it to 
Philo? We will not follow Koester, but there is much left to be said 
about Philo’s use of the concept and his alteration of it. Particularly 
distinctive are Philo's description of the relationship between the 
Mosaic law and the law of nature, and the close ties he creates 
between the law of nature, unwritten law, and the living law. 

Certain connections, however, have been overlooked by studies of 
Philo and the law, connections Philo draws between the law of nature 
and the general idea of the superfluity of material law for certain 
people and the specific idea of who fulfills the law. The Stoics always 
maintained the ultimate transcendence of the law of nature over 
written codes of law. The reality of the law of nature in Philo's work 
means that certain people have fulfilled the law of nature and, the- 
oretically, others are capable of fulfilling the law of nature. The 
fulfillment of the law of nature, without recourse to the Mosaic law, 
would seem to be a higher way. The law of nature would be the 
true law, and lend credence to Helmut Koester's claim that Philo's 
theory “produces the extremely momentous insight that a true law 
of nature is in fact an ultimately superior criterion for the life of the 
truly wise man."* What then of the Mosaic law? Is it not only a 
copy of the true law? Is the law of Moses in some fundamental way 
second best in Philo's scheme? Philo also connects the law of nature 
to the concepts of the living law and the unwritten law, both of 
which are altered in his work. Both of these ideals seem to subvert 
the high standing of the written law too. What becomes of the law 
of Moses? 


> Helmut Koester, *vóuog pbeag: The Concept of Natural Law in Greek Thought” 
in Religions in Antiquity: Essays in Memory of E. R. Goodenough (Leiden: Brill, 1968) 522, 
532, 540. Koester's proposal 1s fatally lawed by overlooking the work of Cicero on 
the lex naturae, or law of nature, in Latin. By only considering the Greek term, he 
overlooks the fact that Cicero has clearly adopted the term from Middle Platonist 
forerunners. I will deal with the appropriate texts in chapters 2, 5, and 6. The 
error has been further carried into Philonic studies by the work of Naomi G. Cohen 
in Philo Judaeus: His Universe of Discourse (Frankfurt: Peter Lang, 1995) 274—76 who 
adopts Koester's results without question. 

t Koester, “vöuog púceoç” 535. 


INTRODUCTION xix 


I will examine this tension between the higher forms of law and 
the law of Moses in depth. To this end, I will attempt to clarify 
Philo's views regarding law and nature, the relationship between the 
Mosaic law and the law of nature, his view of the “living laws” and 
"unwritten laws" and their relationship to the ordinary person, and 
his view of the possible superfluity of the Mosaic law. Finally, I will 
evaluate his status once again on these important questions as a 
Jewish and Greek thinker. 

Philo had to come to terms with the law of Moses in the context 
of the cultural mosaic of Alexandria. To do so he looked to Hellenism. 
This has been acknowledged in Philo's case, but not allotted its due 
force. Yet, shared by Hellenism and Philo is the understanding that 
the material law may be in some cases superfluous. For Philo, the 
Mosaic law, a copy of the law of nature, seems to be second best, 
but meant to be kept because only rarely did anyone achieve the 
true law of nature. What has been lost in the study of Philo's law 
of nature, however, are his changes to the Greek law of nature: God 
1s above nature; natural law has its particular manifestation in Judaism; 
and the various manifestations of higher law are united in his work. 
What has been lost 1s his Judaizing of a Greek concept. For all of 
his Greck language, Philo seems to remain true to Judaism. But did 
he, in borrowing these Greek concepts of law, subvert the law of 
Moses? This 1s the question which will guide us as we explore the 
connections between Philo and the Greek legal discussions in the 
Greco-Roman era. 

The treatment of Philo's work must, of course, await a study of 
the concepts of higher law in the Greek literature. The following 
discussions of vóuog qóceoc, &ypapos vóuoc, and vöuog čuyvyoç are 
intended to see in what way these forms of law were considered 
“higher,” how their proponents claimed they were based in eternal 
concepts of truth and justice, and in what way they could poten- 
tially undermine the material or written law. They are not intended 
to be exhaustive discussions on the history and meaning of these 
important concepts. The following chapter is meant to provide enough 
background information and sense of development to render the dis- 
cussion on the law and its superfluity in Philo intelligible. 
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CHAPTER ONE 


"HIGHER" LAW AND THE SUPERFLUITY OF THE LAW 
IN GREEK THOUGHT: UNWRITTEN LAW 


Most scholars seem to agree that 1n spirit, at least, concepts such as 
&ypo«qoc vópoc, vóuoç PLOWS, and vönog £uwvxog go back beyond their 
first explicit formulations in the extant literature to something deeply 
ingrained in the Greek spirit: a belief in the divine ordering of the 
world.' The divine ordering of the world was apparent in early Greek 
thought? more than that, authors such as Heraclitus show us that 
the divine order of the world extended to human law.’ The foun- 
dation of Greek society, its legal systems, was supported by the gods. 
How this was so was not always clear, however, and as long as the 
Greeks had faith in the law it was not necessary that it be clear. 
The knowledge that the divine order supported the law somehow 
was enough. The fifth century brought a change into this relation- 
ship, among others, that led people to ask why their law was worth 
following and in what way it reflected truth and justice and not sim- 
ply arbitrariness and convention. The relativism of the Sophists struck 
a responsive, if dissonant, chord. 

The law, said the Sophists, was not that which made the Greeks 
moral and just; instead, law was to be seen in a negative light, as 
“convention,” something imposed upon humankind arbitrarily by 
those who had power and with no true basis in morality or justice.’ 


! Victor Ehrenberg, Sophocles and Pericles (Oxford: Basil Blakwell 1954) 35-36, 48; 
James Luther Adams, “The Law of Nature in Greco-Roman Thought” in JR 25 
(1945) 97; M. T. McLure, “The Greek Conception of Nature” in Phil Rev Peter 
Smith Publisher 23/63 (1934) 115; W. C. Greene, Moira: Fate, Good, and Evil in Greek 
Thought (Gloucester, Mass. 1944) 226-227; Werner Jaeger, Paideia. Vol. HI (New 
York Oxford University Press 1944) 241; Rudolf Hirzel, Agraphos Nomos (Leipzig: B. 
G. Teubner 1900) 27. 

? Greene, Moira 17, 36; W. K. C. Guthrie, History of Greek Philosophy. Vol. III 
(Cambridge: The University Press 1962-1981) 55. 

* See G. S. Kirk, Heraclitus: The Cosmic Fragments (Cambridge 1954) 48 for fragment 
B114 which speaks explicitly, if not clearly, of this connection; see also F. Heinimann, 
Nomos und Physis (Darmstadt: Wissenschaftliche Buchgesellschaft 1965) 66. 

* See Guthrie's “The Nomos-Physis Antithesis” in History Vol. III 55-134 for an 
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Some Sophists, indeed, spoke of a “law of nature,” by which they 
meant, “might is right”: this was true law, which no amount of talk 
about the goodness of law could disguise. Other Sophists spoke of 
law as true and good, but since there was no chance of this true 
law being practised by the majority of men, why should one pre- 
tend to follow the law? Still others found the law a useful device for 
social control, necessary for the maintenance of a civilized society; 
they nevertheless agreed that if the opportunity to break the law 
presented itself, without the fear of punishment, one should break 
the law, for the law had no status in questions of truth and justice. 

These challenges rocked the foundations of Greek society and 
philosophic thought. If the law was not based on truth and eternal 
standards of justice, but was only the expression of societal conven- 
tion, arbitrariness, or power, why should one obey the law?? It was 
the struggle to answer these challenges to the material law, the 
codified law of a people or city, that led to the creation of Greek 
concepts of what one might call “higher” law: law whose support 
came not from the shifüng sentiments of human convention and the 
selfish dictates of power, but from divine standards of truth and an 
eternal sense of justice. 

An odd effect of Greek thought on “higher” law was, ironically, 
that the material law which these concepts were to support was ren- 
dered, in various and limited senses, superfluous. ‘The basis for human 
law was sought in the eternal and unchangeable, and while “higher” 
law theorists agreed that there was an ideal law, or laws, they were 
forced to admit that the material law fell short of the ideal in many 
cases. And if the material law fell short of the ideal, of the truth, it 
could, in fact it should, be replaced by the true law.° 


outline of the rise of the Sophists and their thought. Guthrie also provides refer- 
ences to the other secondary literature. This material was later reprinted as The 
Sophists (Oxford: Oxford University Press 1971). 

? Guthrie, History Vol. HI, 55-134 discusses the variety of Sophistic arguments 
used to undermine the written law. 

5 The discussions of “higher” law are careful not to preach antinomianism. Such 
care is probably a result of reflection on the real dangers to which “higher” law 
could lead and in fact antinomianism was an unwanted byproduct of such legal 
thought. Ludwig Edelstein, The Meaning of Stoicism, Martin Classical Lectures XXI 
(London: Oxford University Press 1966) 83 says that the antinomian characteristics 
of the law of nature were never denied by the Stoics. 
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G&ypo«og vóuog: Unwritten Law 


The term unwritten law generally refers only to a group of specific 
laws, not to a concept which defines a general system of "higher" 
law. Unwritten law could mean many things, sometimes even in the 
work of the same author. Victor Ehrenberg gets to the heart of the 
matter when he says, 


it would really be a mistake to connect the idea of unwritten laws with 
any definite rules beyond the fact that they were not put down in 
writing.’ 
There is, he continues, no real “definition or limitation” and, as a 
result, “the agraphoı nomoi could even express almost contradictory 
philosophies of life."? 

We are able, however, to distinguish the main strands of Greek 
thought on unwritten law and, thereby, to come to some general 
conclusions about the contours of the discussion in the primary lit- 
erature. There are three major meanings of unwritten law in the 
Greek literature: unwritten law could mean laws which were literally 
not written in a code of law;? it could refer to custom, customs, or 
social mores— "laws" which had no official status, but the breaking 
of which led to social sanction or some other type of community 
punishment; or it could refer to divine, or eternal law which was 
incumbent upon everyone, even though not written. 


Laws Which Were Not Writien 


This, in at least two senses, meant “unwritten” law in a rather con- 
crete way. It could mean that a law or laws in the course of a revi- 
sion of a city’s law were omitted and, hence, “unwritten”; or it could 
mean that certain laws were “unwritten” for certain people, that is, 
they were not intended for or not binding upon these people. 

The first meaning is found in Andocides, De Mysterits, 85f. In this 
case, he refers to the revised laws of Athens. Some of the old laws 


7 Ehrenberg, Sophocles 47. 

® [bid., 48. 

? Generally these laws were at one time a part of the written law of a city, but 
a revision of the law codes omitted them; they are, therefore, “unwritten.” See 
Douglas Maurice MacDowell, Andocides (Oxford: Clarendon Press 1962) 125-126. 
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were not written in the revised laws; nevertheless, some people had 
been charged on the basis of these old laws. These old laws, how- 
ever, were no longer valid because they were &ypaot, *unwritten."!? 

The second meaning is found in the work of an African author 
from the third century c.E., Pomponius Porphyry. In his commen- 
tary on Horace, Satires, 2.3.1898, he records a Greek proverb." Horace 
tells the tale of a commoner who 1s told by the King not to bury 
a comrade. When the commoner asks why, the king answers, “Because 
I say so.” The commoner answers, “That is enough for me.” Porphyry 
adds a proverb, embedded in Greek in his Latin text, which he 
believes is pertinent to this passage: pop kai BociAel &ypoxpog vópoc, 
"for the fool and the king the law 1s not written." The sense of this 
passage is clear: for differing reasons the law is not binding upon or 
not intended for the king and the fool. Somehow, they elude the law. 

This proverb was preserved in a third century text, but we may 
suspect that it 1s quite a bit older; how old, however, is impossible 
to determine. That it had a wide and popular audience in the ancient 
world is shown by the fact that the proverb, transliterated, but not 
translated, is found in the Palestinian Talmud. The proverb, found 
in Palestinian Talmud Rosh Hashanah 1,3,57a, is altered only in minor 
respects.” 


Custom 


Most, if not all, communities preserve customs, unspoken and unwrit- 
ten, which are quietly obeyed by members of society, not for fear 
of punishment from a legal authority, but because of the fear of out- 
cast status which sometimes accompanies the breaking of an “unwrit- 
ten law.” This sense of unwritten law continues to shape societies 
around the world today. This was one of the major meanings of 
unwritten law in Greek thought. 


10 Ibid., 125-126; E. C. Marchant, Andocides: De Mysteriis and De Reditu (London: 
Longmans 1906) 152; Hirzel, Agraphos Nomos 37. 

! See Alfred Holder’s (ed.) edition Pomponi Porfyrionis: Commentum in Horatium Flaccum 
(Innsbruck 1894) 302 for the passage in question. 

2 The Talmud citation adds napé, “for,” and the definite article before vöuoc. 
See Saul Lieberman, “How Much Greek in Jewish Palestine?” in Texts and Studies 
(New York: KTAV, 1974) 221—222; Greek in Jewish Palestine (New York: P. Feldheim, 
1965) 37-38; 38,251; 144,22. See also Heinrich Lewy, “Philologische Streifzüge in 
den Talmud.4. Ein griechisches Sprichwort" in Philologus 52 (1893) 567-568 for a 
discussion of the Talmudic passages. 
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Why it was called “unwritten” law is obvious: these “laws” were 
not codified, sometimes they were only apparent if broken. They 
carried with them, 1f broken, only the odium of the society in ques- 
tion. That they existed in a middle ground, between law and opin- 
ion, is clear from the many formulations of the term. Sometimes it 
was Gypo«o. vóuta, other times &ypagov 0c, but the term adopted 
by most writers was &ypa@os vópoc. 

Plato discusses unwritten laws as custom in Leges 793a-793d. Various 
suggestions have been made by Plato regarding the raising of infants; 
he believes that these suggestions should not be placed in the writ- 
ten law, but neither should they be passed over unmentioned. They 
inhabit a middle ground, and Plato calls them &ypo«o vönına or 
ratptovg vóuoug; they are customs which should be done habitually 
and so buttress the order brought by the written laws." 

These “laws” are not considered eternal, but are seen to grow 
from concrete historical situations and communities.'* They are some- 
thing less than written law, but not arbitrary additions to a com- 
munity's law. This is borne out by Plato’s further discussion in Leg. 
822d,835e,838b, and 839a. He implies, at least, that unwritten law, 
which is made manifest in custom, 1s based on a higher standard 
than arbitrary community standards, namely, nature. 

Nevertheless, unwritten law is valid for certain communities, not 
humankind in general. When Plato speaks of these unwritten laws, 
such as the proper choice of a marriage partner (Leg. 773e), the con- 
trol of sexual practices and the passions (Leg. 835e,839a), and the 
silence of children among parents or the cut of one's hair (Resp. 
425a-e), he maintains that they need not be inscribed in a written 
code. Their relative lack of importance does not jusüfy their inclu- 
sion in a code of law (Leg. 822d; Resp. 425a-e). They are ancestral 
customs (Leg. 793a-d; Pol. 295a-296c,298d), but it is not necessary 
that they acquire legislative force. 

Demosthenes, in Jn Aristocratem 70, speaks of the &ypaga vóna as 
a branch of city law, in this case of Athens. The dictates of these 
unwritten laws had been contravened by a certain Athenian jurist. 


3 The difference between vóna and vöuog with the modifier &ypo«og becomes 
slight, but it is clear that vóuta does not occupy the same status as vópuog. It 
appears that Plato wanted to use vöue to distinguish between written law (vópoc) 
and unwritten custom. This distinction ultimately fell by the wayside. 

" Cf. also Leg. 773e; 841b; Rep. 425b; Pol. 295a-e, 298d; Hirzel, Agraphos 19—20. 
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Demosthenes tells us that unwritten law 1s not simply a matter of 
theory, but a part of the law of a city, under which people, whether 
officially or not, are judged.!° 

Thucydides, 2.37,2 gives us perhaps the best definition of unwrit- 
ten law as custom and the effect of its transgression. He names fear 
as a restraint on lawlessness. This “reverent fear" is found both in 
laws “ordained for the succour of the oppressed and those which, 
though unwritten, bring upon the transgressor a disgrace which all 
men recognize.” The laws ordained for the “succour of the oppressed” 
are certainly the written laws. As to the unwritten laws, this is the 
classic formulation of the power which unwritten law contains, though 
officially having none. 

Aristotle, whose combined writings on the unwritten law are the 
most extensive, also has a section in the Rhetorica on unwritten law 
as custom. In Rhet. 1.1374a,18f. he groups &ypagos vöuog under tótoc 
vönog; the unwritten law is a particular component of the city law.'® 
Here it is taken to mean the customs of a people." Unwritten laws 
are “the notions, habits and practices prevailing in any given soci- 
ety," according to Cope." It is, in this sense, in “excess” of the writ- 
ten law and is defined by community standards. Unwritten law as 
custom may also be based on “equity” (emeikeia); so defined, it 
modifies “deficiencies of the special and written law."'? This definition 
of unwritten law does not describe unwritten law as universal law, 
even though based on “equity”; rather, it still is law based on appli- 
cation to a particular code of law by a given community.” 

Later authors, too, are well aware of this sense of unwritten law 
as custom. Dio Chrysostom defines custom (£8oc) as unwritten law:?! 


P Hirzel, Agraphos 26; W. W. Goodwin, Demosthenes: On the Crown (New York: 
Hildescheim, 1973) 169 believes that &ypo«o vönıe here refers to unwritten law's 
"eternal" meaning, but this does not seem to be the case, as Aristotle's division in 
the Rhetorica 1368b ff. makes clear. 

16 Tdtog vönog is opposed to Koıvög vópoc, which is law valid for everyone, in 
Rhet. 1.1373b,4. Elsewhere, however, Gypo«og vóuog is opposed to 110g vópog as 
a part of the kowvög vópoc. This will be taken up in the following section. 

U Hirzel, Agraphos 3-11, especially his summary statement on page 11; E. M. 
Cope, An Introduction to Aristotle’s Rhetoric (London: Macmillan 1867) 242-243. 

'8 Cope Aristotle’s Rhetoric, 243. 

? Ibid., 243; cf. also Hirzel, Agraphos 11. 

2 Aristotle speaks further of unwritten law in Pol. 3.11,6; 3.6,5; Eth. Nic. 10.9,4. 
See Hirzel, Agraphos 13. 

*! Hirzel, Agraphos 18. 
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custom is a judgement common to those who use it, an unwritten law 
of tribe or city, a voluntary principle of justice, acceptable to all alike 
with reference to the same matters, an invention made, not by any 
human being, but rather by life and time (76.1). 


Dio 1s not, however, the only writer to have read and digested the 
writings of his predecessors. Plutarch reports that dolphins are pro- 
tected by an “unwritten law” that nobody hunt or injure them pur- 
posely (Sept. Sap. Conviv. 163a). Plutarch also relates that laws in 
regard to bravery were unwritten (Apoph. Lacon. 221b). 

The idea of unwritten law as custom is a major component of 
the concept of unwritten law, but the most important component, 
and probably the oldest, is the idea of the unwritten law as eternal 
or divine law. Though these two senses of unwritten law, custom 
and eternal law, often became confused, the distinction is clear.? 


Unwritten, but Eternal 


The earliest existing reference to &ypa.pog vóuog is found in Sophocles’ 
Antigone 450f."* In this passage the unwritten laws refer to what may 
be called religious law. According to Ehrenberg, “they were the rules 
of the divine order of the world."? They are valid for everyone 
everywhere: they transcend human boundaries.?? This sense of unwrit- 
ten law begins to approach what was later called the law of nature, 
specifically in the universality of the laws, but there are some differences: 
there was no attempt to systematize unwritten law and to draw from 
it a way of life;" and it is not clear from what or whom these laws 
draw their authority—sometimes the gods, sometimes Nature. The 
unwritten laws are generally only a group of laws; they are rarely, 
if ever, considered a code of law. As in Sophocles, they often are 
concerned with religious law. They are not specifically opposed to 
the written law, but if a written law undermined the unwritten law, 
the unwritten law should take precedence. 


? ]bid., 18-19. 
Ibid., 29-31; MacDowell, 125-126. 
^ Ehrenberg Sophocles, 28—29. 
Ibid., 30; cf. also with Cope, 240 and Hirzel, Agraphos 24. 
^ Ibid., 37. 
7 [bid., 48. 
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In Xenophon, Memorabilia 4.4,19f., Socrates speaks of &ypo«oc vönog 
as law which comes from God. He raises the issue of unwritten law 
to counteract the relativism of the Sophist Hippias. The laws of 
which Socrates speaks are certainly considered eternal and binding 
upon all people.” These laws transcend racial borders and human 
borders; they are meant to be obeyed by all people. Socrates actu- 
ally names some unwritten laws; hence some scholars have argued 
that there was a code of unwritten law. Ehrenberg has successfully 
shown that there is no certain content which is intended whenever 
the term appears, though some laws, it 1s true, appear more fre- 
quently under the heading of unwritten law.” 

Demosthenes, too, knows of the unwritten law which is binding 
upon all. In De Corona 274—275, Demosthenes tries to make a dis- 
tinction between someone who sins wilfully and someone who sins 
unintentionally. The person who fails in an action, while attempting 
to act in the common interest, should not suffer vilification. This 
course of judgement is found “not only in the laws” (here read as 
"written", “but even nature herself prescribes it in the unwritten 
laws (&yp&@otg vóuovc) and in human practices."? Here is the idea 
at its height: the idea of unwritten law is that of a law which is bor- 
derless, inherent, and natural. It is, in fact, taught by the morality 
inherent in man. Whether the written law is in agreement with it, 
it is the law. 

There are a number of other passages where Demosthenes seems 
to play with the idea of unwritten law; here one must tread more 
carefully. In In Stephanum 1.53 he claims that one who bears false 
witness “violates not the written laws alone, but also the ties of nat- 
ural relationships.” Unwritten law is not mentioned here, but it may 
be implied. In Jn Anstocratem 61, Demosthenes advocates his right to 
defend himself against violence. To be denied this right is 


manifestly contrary to law,—I do not mean merely to the statute law 
(tov yeypaunevov vouov), but to the unwritten law of our common human- 
ity (GAAG Kai nape tov kowóv årávtov &vOporov).? 


® Hirzel, Agraphos 23-24; Cope Aristotle’s Rhetoric, 240. 

? Ehrenberg Sophocles, 167-172. 

9? My translation. cf. K. J. Dover, Greek Popular Morality in the Time of Plato and 
Aristotle (Oxford: Basil Blackwell 1974) 82. He understands this passage to demon- 
strate “those forces which make for mutual love and social cohesion." He seems, 
however, to accept the universal scope of these unwritten laws (93). 

9? W., W. Goodwin, Demosthenes 169. 

? This translation is taken from Demosthenes, Vol. III in the Loeb Classical 
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Again, unwritten law does not appear in the text, but the opposi- 
tion to written law implies it. Whatever the situation in these two 
cases, Demosthenes is familiar with the idea of an eternal, unwrit- 
ten law (De Cor. 274—275). 

Thucydides, who like Demosthenes speaks of unwritten law as cus- 
tom, also discusses the unwritten law as eternal law. Thucydides, in 
5.105,1-2, states that men are like gods in one respect, namely, if 
they have power, they rule. This is a type of law for Thucydides, 
though 


we neither enacted this law nor when it was enacted were the first to 
use 1t, but found it in existence and expect to leave it in existence for 
all time. 


Though Thucydides does not use the term “unwritten law" here it 
underlies his discussion of an always existing law.? 

Parts of Archytas of Tarentum’s treatise on the law and right- 
eousness, IIepi vöuov koi dukatoobdvyns, are preserved by Stobaeus 
(4.1,132,135).°* In it he speaks of the unwritten law in a most com- 
prehensive and clear fashion. 


The unwritten laws of the gods, which are opposed by the laws of 
wicked custom, inflict an evil lot and punishment on those who do 
not obey them, and are the fathers and guides of the written laws and 
teachings which men enact (Stob. 4.1,132).*? 


Library, trans. J. H. Vince. It points to a problem with the translation of the con- 
cepts of higher law, and it is not Vince's problem alone. The terms are often only 
implied, or not fully stated in the primary text; translators often “flesh” out the 
terms. For instance, qóoig is often rendered as the law of nature. Sometimes, the 
additions can be correct, but it is probably wise not to let years of accumulated 
interpretation haze our understanding of these terms. 

5? Hirzel, Agraphos 21-22. 

* The genuineness of most of the Pythagorean texts from the Hellenistic period 
is generally doubted. See Holger Thesleff, An Introduction to the Pythagorean Writings of 
the Hellenistic Period (Abo Akademie, 1961). This text, however, is considered early, 
not only by Thesleff (114), but also by J. S Morrison, “Pythagoras of Samos" in 
CQ 6 (1956) 155 and Armand Delatte, Essai sur la politique pythagoricienne (Liege: 
Bibliotheque de la Faculté de Philosophie et Lettres de l'Université de Liége, 1922) 
121-124. Lucien Delatte, Armand’s son, is silent regarding Archytas in Les Traités 
de la Royauté d’Ecphante, Diotogene et Sthenidas (Liege: Bibliothèque de la Faculté de 
Philosophie et Lettres de l'Université de Liége, 1942) which is a surprise. Lucien 
rejects his father's dating for Ecphantus, Sthenidas, and Diotogenes in no uncer- 
tain terms, so his silence with respect to Archytas is interesting and, perhaps, reveal- 
ing. The question of date will be discussed in depth later in the chapter. 

5 E. R. Goodenough, “The Political Philosophy of Hellenistic Kingship" in Yale 
Classical Studies 1 (1928) 59. 
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He attributes the unwritten laws to the gods, and calls them the 
fathers and guides of the written laws. Though the relationship 
between the written and unwritten law is not spelled out in full, two 
important elements of the relationship are apparent. The unwritten 
laws are divine and higher than the written law. There is also a 
relationship between the two forms of law. Archytas is the first wit- 
ness to state that the unwritten law guides the written law, imply- 
ing that the unwritten law is either a code of some kind or divine 
legal guidance.?? The unwritten laws are not simply laws which exist 
beyond the written law, they exert an influence on the written law. 
Whether Archytas exercised influence with his view of the unwrit- 
ten law, he shows that in at least one instance the unwritten law 
was considered to be the pattern by which people should guide their 
lives. The written law was a copy, so to speak, of a higher law. 

This takes us to the most important discussion, namely, that of 
Aristotle. Aristotle, as we have seen already to some degree, wrote 
about &ypo«og vóuog in a nuanced, and complex, manner. He dis- 
tinguished between two forms of law in the branch of unwritten law 
concerned with custom alone. He also spoke of unwritten law as a 
branch of kotvóg vópoc, or “common” law, by which he meant com- 
mon to all humankind.? 

This sense of unwritten law is particularly clear in Rhetorica 1368bf. 
The xowvög vöuog is described here as unwritten (&ypaga) laws which 
are recognized universally. These unwritten laws are 


the great fundamental conceptions of morality, derived and having 
their sanction from heaven, antecedent and superior to all the con- 
ventional enactments of human societies, and common alike to all 
mankind.? 


'These common or unwritten laws are laws that are superior to the 
written laws of any given society; they are the laws whose claims 
ought to be first in the minds and hearts of people. While Aristotle 
more often speaks of the unwritten law as custom, in this case the 


% There are great differences with Heraclitus’ conception of divine guidance of 
the law. See A. Delatte, Politique pythagoricienne 81. 

” There is, indeed, a fourth category of higher law, that of “common law" (kowóg 
vöuog). It not only appears in Aristotle, but is also attributed to many of the early 
Stoics. The common law in the context of the early Stoics will be taken up in the 
section on natural law. 

9! Cope, Aristotle’s Rhetoric, 240. 
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unwritten law is considered according to nature (katà qóciw) and 
recognized universally. Here, as in Archytas, the unwritten law seems 
more a code than a few commands or prohibitions.” 

The author of the pseudo-Aristotelian Rhetorica ad Alexandrum 
1421b,35f also writes of universal, unwritten laws." What is just, says 
the author, is “unwritten custom" (&ypagov £0og). He names a num- 
ber of such customs, such as honouring one's parents, and repaying 
favours to benefactors. These are not based upon written laws, but 
on unwritten custom and common law. Here, too, the unwritten law 
is tied to the common law, probably under the influence of Aristotle. 
Because the unwritten custom 1s separated from the law of the city 
(14222), it seems that the author indeed envisions these laws to be 
held universally.*! 

Dionysius of Halicarnassus speaks too of a universal law as an 
unwritten law. ”Aypogog vóuog can mean custom in Dionysus’ work, 
but it also means universal or common law.” In Antiquitates Romanae, 
7.4] he mentions an unwritten natural right that all may receive 
equal treatment before the law. In 7.52 he states again that there 
is an unwritten natural right (although in this case &ypagog does not 
appear). Cicero, too, in at least one passage (Pro Milone 10) refers to 
unwritten law, not as custom but as a product of nature. 


Conclusions 


This short survey should point to the problems of the concept of 
unwritten law. It can mean various things, even in the same author's 
work. The terminology is not always common, and it is unclear how 
different terminology alters the meaning of the concept in general.? 


3 See Hirzel, Agraphos, 3-14, for the full discussion of the tension between the 
two views of unwritten law in Aristotle and the various attempts to ease the ten- 
sion. With Hirzel, I agree that both views are Aristotle's (11-13). 

1 See my comments on pages 42-43 for a discussion of the date and author- 
ship of the pseudonymous Rhetorica ad Alexandrum. 

^' Hirzel, Agraphos 23-24. 

® Ibid., 18. 

55 The term &ypo«o. vönıno appears, as does &ypagov £8og and &ypa@og vópoc. 
Does vöuma always imply something less than vóuoc? Does &ypo«og vönog imply 
a code of law and &ypagog voor a group of laws? When &ypagov &og appears 
it oddly does not refer to custom but to eternal law. 
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Even this quick overview warns us against making hasty conclusions. 

Nevertheless there are places in which the unwritten law is clearly 
a law, or code of law, which is seen to be eternal or divine and 
higher in status than the written law. It 1s law which transcends the 
written law, or guides the written law. The superfluity of the writ- 
ten law is not overtly broached but it is an unavoidable implication 
of the concept. If the law comes from God, it 1s eternal and true; 
if it is universal, it is valid whenever it contradicts other, written law 
codes. It 1s a form of law which has the first claim on the lawful 
actions of people. 

Of course, the unwritten law never did become the moving force 
that the law of nature did. What could be said about it? It was not 
clear whence its authority came. Its content was difficult to outline, 
though this can be said of the law of nature too. Without a devel- 
oped theory of unwritten law, it was difficult to guide one's life by 
it. It generally involved statements of morality so vague that it could 
not be codified. 

It was an attempt, however, to ground morality in a divine order. 
As such, it had a measure of success, as it fought to maintain law 
as a guide which did not bend to arbitrariness and political power. 
Yet, its vagueness could not guarantee it support. Such support was 
given to another form of higher law: the law of nature.** 


^ One must be careful not to join injudiciously the concepts of the law of nature 
and unwritten law. Though the similarities are sometimes strong, they are different 
concepts. Hirzel often considers the two concepts synonymous in Agraphos Nomos. 
This is really putting words in the ancients’ mouths. Only one ancient author, Philo, 
joins these concepts together in a programmatic way. 


CHAPTER TWO 


“HIGHER” LAW: THE LAW OF NATURE 


The law of nature, a concept whose origin lies with the Stoics, has 
had a long and turbulent history. The concept was early on adopted 
by Christian theorists and had a large role to play in European reli- 
gious, philosophical, and political history. It has been used to sup- 
port the whims and perversions of dictators.' But it has also been 
used to protect the rights of all human beings. It continues to be 
discussed in learned law journals even today.’ 

Given the long history of the concept, one must tread carefully 
in an historical study, making sure that the path that 1s followed 
is the path blazed by the ancient Greek authors, not by later trail- 
blazers. 


Origins 


There is not as much information on the law of nature in ancient 
Stolc sources as one might believe. English translators of Greek texts, 
for example, often translate katà gbow, “according to nature,” as 
“according to the law of nature.” However valid this may be ın 
some cases, it is often an addition dependent on later developments 
and does not always reflect the intent of the author in question. It 


! For the history of the concept in Europe and modern times in general see Otto 
Friedrich von Gierke’s Natural Law and the Theory of Society (Introduction by Ernest 
Barker; Cambridge: The University Press, 1934); see also J. P. Mayer, Political 
Thought: The European Tradition (London: J. M. Dent and Sons, 1939); Leo Strauss, 
Natural Right and History (Chicago: The University of Chicago Press, 1953); Ernst 
Bloch, Natural Law and Human Dignity (trans. Dennis J. Schmidt; Cambridge, Mass. 
MIT Press, 1986); Michael Bertram Crowe, The Changing Profile of the Natural Law 
(The Hague Martinus Nijhoff, 1977); John Finnis, Natural Law and Natural Rights 
(Oxford: Clarendon Press, 1980); Lloyd L. Weinreb, Natural Law and Justice (Cambridge, 
Mass. Harvard University Press, 1987). 

? See for example Anton-Hermann Chroust, “On the Nature of Natural Law” 
in Interpretations of Modern Legal Philosophies (New York: Oxford University Press, 1947) 
70-84 and Max L. Laserson, “Positive and ‘Natural’ Law and their Correlation” 
in Interpretations of Modern Legal Philosophies, 443-449 among many examples. 
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blinds the modern reader to the fact that until Cicero (wriüng in 
Latin, but dependent upon Greek sources) and later Philo, the term 
only appears six times.? This has led to the question who the orig- 
inator of the law of nature concept was, a question which has gen- 
erally been answered with the Stoics. Today new answers abound. 
Almost everyone or every school who could be has been claimed 
as the originator of the law of nature concept at one time or another. 
Some have claimed the pre-Socratics, specifically Heraclitus.* A great 
number have supported Plato as the founder of the concept.” Some 
have opted for Aristotle. Others, naturally, have stayed with the 
Stoics.’ The choices, however, do not end here. Cicero, long con- 
sidered only as a bearer, not as a creator of tradition, has won sup- 
port.” Helmut Koester has chosen Philo as his unlikely hero.” 


> Helmut Koester, “vönog Yboewg” in Religions in Antiquity (ed. Jacob Neusner; 
Leiden: E. J. Brill 1968) 523. 

^ Anton-Hermann Chroust, “On the Nature of Natural Law,” 80-81,#5; Raghuveer 
Singh, “Heraklitos and the Law of Nature” in JHI 24 (1963) 458. This conclusion 
is especially based on frag. B114 of Heraclitus. Singh says that the “traditional con- 
ception of Natural Law as embodied in the writings of Roman jurists and Christian 
thinkers appears to be an elaborate footnote to Heraklitos” (461). Elaborate indeed! 

5 R. F. Stalley, An Introduction to Plato's Laws (Indianapolis: Hackett, 1983) 33; 
W. C. Greene, Moira 277; Joseph P. Maguire, “Plato’s Theory of Natural Law” in 
Yale Classical Studies 10 (1947) 152£; Jerome Hall, “Plato’s Legal Philosophy" in 
Indiana Law Journal (31 (1956) 183,202f; Friedrich Solmsen, Plato’s Theology (Ithaca, 
N. Y. Cornell University Press, 1942) 167-168, 184; Rudolph Hirzel, Themis, Dike, 
und Verwandtes: Ein Beitrag zur Geschichte der Rechtsidee bei den Griechen (Hildesheim: Olms, 
1966), 390f.; Glenn Morrow, Plato’s Cretan City (Princeton: Princeton University Press, 
N. J. 1960) 565; and the star of the firmament, the thorough study by John Wild, 
Plato’s Modern Enemies and the Theory of Natural Law (Chicago: University of Chicago 
Press 1953). How can so many claim for Plato the origination of this concept? It 
probably depends on a slight difference of terminology. Plato did indeed see law 
as based in the eternal forms of justice and right, but is this the same as law of 
nature? I think it is quite different, as will be argued shortly. 

5 E. Barker in the Introduction to Gierke's Natural Law and the Theory of Society, xxxv; 
Sir Frederick Pollock, “History of the Law of Nature” in Essays in the Law (London: 
Macmillan 1922). 

7 The list is too long to itemize, but most recently, and very persuasively, Gisela 
Striker, “Origins of the Concept of Natural Law” in Proceedings of the Boston Area 
Colloquium in Ancient Philosophy Vol. II (Boston, University Press of America 1987); 
Paul Vander Waerdt, The Stoic Theory of Natural Law (Diss. Princeton, 1989). An 
important article, also arguing for the Stoics, and breaking down the components 
of the law of nature, is Gérard Verbeke, “Aux Origines de la Notion de ‘loi 
naturelle’” in La Filosofia della natura nel medievo. Atti del 3 Congresso internazionale 
di filosofia medioevale. Posso della Mendola (Trento), 31 agosto—5 settembre 1964 
(Milan: Società Editrice Vita e Pensiero 1966) 164—173. 

® Gerard Watson, “The Natural Law and Stoicism" in Problems in Stoicism (London: 
The Athlone 1971). 

? Helmut Koester, in *vóuog qóotoc," says that the Stoics never managed to 
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It 1s, indeed, not apparent initially that the Stoics were the orig- 
inators of the law of nature. The term appears infrequently, and not 
in many early Stoic writers. Yet, the concept and its origins are not 
as muddled as might first appear. The problems point not only to 
a paucity of sources, but to questions of definition. It was only with 
Philo and Cicero that the term vópoc pboeog (lex naturae) found cur- 
rency, but it is rare that someone argues for one of these two as 
the originator of the concept. What one must argue for the Stoics 
is that the idea of the law of nature was present, but in the early 
sources that remain, specifically for pre-Roman Stoic sources, the 
term itself 1s missing. But if only the idea of a nature which guides 
1s present in the early Stoics, why can one not argue for Heraclitus 
or Plato as the originators of the concept? Do they too not share 
these ideas? Not exactly, and this 1s the problem of definition. 

As Gisela Striker puts 1t, 


the reason for the dispute seems to me to lie in the lack of distinc- 
tion between the thesis that there 1s such a thing as natural justice on 
the one hand, and the thesis that there is a natural law on the other.!? 


The concepts, while closely related, do not imply each other.!! The 
reality is that, with the exception of the Sophists, all Greek thinkers 
saw some kind of divine or eternal support for law and justice." It 
is wrong to move quickly from “natural justice" (or divine justice, 
or eternal justice) to “natural law."? 

If we speak of immutable nature as the guide for law, as law itself, 
only one group of philosophers can truly be considered: the Stoics. 


solve the antithesis between law and nature, but that Philo did (523). See Richard 
Horsley's refutation in “The Law of Nature in Philo and Cicero” in HTAR 71 
(1978). He believes the idea might have come to both of them through Antiochus 
of Ascalon, but he supports Stoic provenance of the idea in general (39—40). Cf. 
Vander Waerdt, Natural Law, for the claim that Cicero's view of the law of nature 
is, indeed, from Antiochus, esp. 231-263, but the claim is made throughout the 
dissertation. Naomi Cohen, Philo Judaeus: His Universe of Discourse (Frankfurt: Peter 
Lang, 1995) 274—277 also argues for Philo as the originator of the law of nature, 
but she is completely dependent upon Koester's arguments and simply recites his 
conclusions. 

' Striker, “Origins” 80. 

! See Vander Waerdt, Natural Law 123-143. 

? Werner Jaeger, “Praise of Law: The Origin of Legal Philosophy and the Greeks” 
in Interpretation of Modern Legal Philosophies (New York 1947) 372. 

'S Victor Ehrenberg, “Anfänge des griechischen Naturrechts” in Archiv für Geschichte 
der Philosophie xxxv Band, Neue Folge xxviii (1923) 112-143, considers &ypo«og vönog 
as the equivalent of vöuog pboews, which mars his otherwise excellent article. 
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Only Stoicism claimed that nature supported justice and law in a 
systematic way, even before the widespread use of the term vönog 
Q06£0c.'^ Philosophically, one can see the connections between Plato 
and the Stoics, but the demands of history and philology are more 
narrowly defined. The Stoics alone depend on immutable nature as 
their guide; and if the term “law of nature” is missing among the 
early Stoics, Cicero, among others, allows us to fill in the missing 
pieces. 


Nature 


Long before nature had been called a “law” it had been opposed 
to law as “reality” or “truth” to convention.? The history of nature 
(pdotc) in Greek thought, like the history of most such powerful con- 
cepts, is not clear-cut or one-dimensional. Scholars of early Greek 
philosophy have discussed, and argued, at length whether pboıg meant 
first, and most importantly, genesis, “becoming” or “growth,” or 
whether it first signified the “true character" of a thing.'^ Wherever 
the truth may lie, the direction in which the word developed was 
that of “true character” and gboıg became the norm against which 
the Sophists judged what was real and what was conventional or 
artificial.'” But the pboıg which some Sophists—Hippias, Antiphon, 
and Callicles—" took as their guide, brutal, cold, and opposed to 
the law, became the guide which the Stoics saw as orderly, pur- 
poseful, and the creator of law. 


" Maryanne Cline Horowitz, “The Stoic Synthesis of the Idea of Natural Law 
in Man: Four Themes" in JHI 35 (1974) 3-5; Striker, “Origins,” 90-92; Brad 
Inwood, “Commentary on Striker" in Proceedings of the Boston Area Colloquium in Ancient 
Philosophy Vol. II. (Boston: University Press of America, 1987), 96. 

P? See the still classic work of Heinimann, Nomos und Physis, for the complete his- 
tory of the antithesis. 

'© For “true character" see John Burnet, “Law and Nature in Greek Ethics" in 
Essays and Addresses (London: Chatto and Windus, 1930); and A. D. Lovejoy, “Meaning 
of Physis” in Phil. Rev. 18 (1909) 369—383; for “becoming” see F. J. E. Woodbridge 
in Phil. Rev. 10 (1901) 359—374 ; for both see Heinimann, Nomos und Physis 92f.; 
W. C. Greene, Moira 410, App.27. Even at the earliest point in the word's devel- 
opment, there were secondary meanings. Hans Leisegang, “pborg” in Pauly-Wissowa 
Real Encyclopédie 20.1, 1130-1164 gives a good overview of the historical develop- 
ment of the term and its variety. 

U Heinimann, Nomos und Physis 125. 

'8 Guthrie, History Vol. III 136-143; Greene, Moira 232—244. 
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If the Sophists struck a blow against conventional morality and 
law—claiming them as arbitrary and ultimately meaningless—the 
Stoics sought to base morality on something unchanging and eter- 
nal. That the Stoics chose nature as their guide implies not a uni- 
verse of disorder, but one with order as its very character and essence. 
It may be, in fact, that the Stoics took the Sophists’ criticisms. of 
conventional morality to heart, including the limited character of the 
written law; but then they turned the tables: indeed, nature is the 
true law, but instead of being chaotic and meaningless, it embodies 
meaning and truly grounds law in the purposeful and eternal. 

According to Diogenes Laertius 7.87, Zeno, the founder of Stoicism, 
was the first to call the goal (téAoc) of life a life according to nature. 
A life according to nature is a virtuous life; and it is nature which 
leads to virtue. Diogenes goes on to state that the Stoic leaders who 
followed Zeno claimed the same “goal.” Men such as Chrysippus, 
Cleanthes, Posidonius, and Hecato all claimed nature as the guide 
to a virtuous life. Early on, according to Diogenes, this life accord- 
ing to nature became linked to an eternal or divine law. It was a 
life in which we refrain 


from every action forbidden by the law common to all things, that 1s 
to say, the right reason which pervades all things, and 1s 1dentical with 
Zeus, lord and ruler of all that 1s. (7.88) 


Important in this passage are the links between nature, God, right 
reason (Op8og Aóyoc), and law (here called the kowvög vóuoc). As we 
will see, these are synonymous in Stoic thought. 

Cicero, too, clearly dependent on Middle Stoic sources,'? says that 
the only true end, or goal, for humanity is following nature (De Fin. 
20-26). The “root of justice” he says 1s found in nature (De Leg. 20). 
Cicero on numerous occasions makes the link between nature and 


19 Vander Waerdt, Natural Law 245-263, has argued that Antiochus of Ascalon 
is responsible for Cicero's theory in specific and fundamental revisions to the early 
Stoic theory of natural law. This, I will argue later—while suggesting certain 
modifications of Vander Waerdt’s thesis—must be the case, but he too admits that 
“all we can say is that Antiochus’ reinterpretation of the theory of natural law was 
prepared, perhaps in crucial respects, by certain developments in Stoic ethics already 
taking place under the influence of Panaetius and Posidonius" (234). Vander Waerdt 
is also right to stress that Cicero is not simply acting as a scribe: “there is no rea- 
son to assume that Cicero is simply copying out of one of his [Antiochus] books” 
(236-237). 
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law. In De Legibus 18-19 he calls the law the highest reason implanted 
in nature.?? 

It is nature as reason, God, even law, which the Stoics took as 
their guide to the virtuous life. That the guide for the virtuous life 
of the Stoic came to be called the law of nature 1s not odd in light 
of their connections between the two concepts; it was odd, however, 
in light of the long antipathy in Greck thought between the con- 
cepts of law and nature.?' 'The Stoics resolved this antithesis by tin- 
kering both with the meaning of law and with the meaning of nature. 
Law was not truly the written law, but law based in unchanging 
nature: its commands and prohibitions therefore were not mere con- 
vention.” Nature was reasonable, purposeful, even Zeus; far from 
being chaotic, it was the storehouse of order.? 


The “Common” Law 


The early Stoics, as already mentioned, spoke of the link between 
nature and law. Before this was developed into the evocative phrase 
vöuog Pboewcg, the Stoics talked of a xowvög vöuog, as did Aristotle. 
That the *common law" was an important concept for the early 
Stoics has not been duly noted, but the phrase appears in connec- 
tion with every major Stoic thinker.** It seems that the common law 
existed as a concept beside nature, closely related, but not yet fully 
integrated with it. 

Zeno, for instance, in Plutarch's De Alexandri magni Fortuna aut. Virtute 
329a-b (SVF 1.262), contends that there should be one way of life 


?' For other examples in Cicero, only a sampling, see De Leg. 1.34; 2.13; 3.23; 
De Rep. 3.33; Parad. Stoic. 14; Nat. Deor. 34, 82, 86; De Off. 1.98-100. 

2! Gerard Watson, “The Natural Law and Stoicism” 218, says “we find it difficult 
at first to realize just how paradoxical such a close juxtaposition of pboıg and vóuog 
must have sounded even at the time of the first Stoics.” 

? Rudolf Bultmann, “The Stoic Idea of the Wise Man" in Primitive Christianity 
(Cleveland and New York: Meridian Books, 1956) 137, says “the law of nature does 
not depend on human whims and fancies, but 1s the norm of society, on which all 
positive law must be based. Positive law is never actually identical with natural 
law." 

?5 Against Koester, “vöuog Pboewg” 523, who believes that the Stoics never 
resolved the tension between law and nature. 

^ Vander Waerdt, Natural Law 82 notes the presence of the xowóg vönog but 
does not, it seems to me, grant it the importance it deserves. 
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and order for people. The human family should be like that of a 
herd, being nurtured by a common law (vöu® xow). Chrysippus 
makes the connection between nature and one law even clearer. In 
Diogenes Laertius 7.87-89, already examined, it was Chrysippus who 
added that the life according to nature meant that one should not 
transgress the Kowdg vópoc, which is the dp80¢ Aöyog and identical to 
Zeus. When Chrysippus (SVF 3.314) speaks of law as king of all 
things, following Pindar Frag. 69, it should be obvious that he is 
speaking of a common and divine law. Chrysippus argued further 
(in Diogenes Laertius 7.128) that law exists by nature. Cleanthes, in 
his famous Hymn to Zeus (SVF 1.537), writes of the law of Zeus (line 
2) and later of the 920d xotóv vópov, the common law of god (line 24). 

In all of these cases, the law is seen to be something more than 
simply the written law of the city. It is connected with nature or 
God. Clearly, the way to the law of nature was being prepared, even 


if the term itself was not present. The law of nature was close at 
hand. 


The Law of Nature 


The law of nature would have been considered a “jarring” phrase, 
even contradictory.” It was the bringing together of opposites, and 
not only in the eyes of the Sophists.”° The attempt to loosen the 
antithesis was made before the Stoics," but it is only with the Stoics 
that the opposition was dissolved in unity.” Law, as the two previ- 
ous sections have stressed, became that order and justice which was 
inherent in nature. Far from being arbitrary, the law was eternal. 


> For further discussion of the antithesis cf. also Max Pohlenz, “Nomos und 
Physis” in Hermes 1953 (81); Guthrie, History Vol. III 55-134. Vander Waerdt, Natural 
Law 83, admits the “jarring” nature of the phrase, but believes that the reason the 
law was not referred to as the “law of nature" was because it was “a singularly 
inappropriate term to describe their theory" (83). Why? Because it referred to the 
right reason of the sage, not a code of praecepta. This does not explain, however, 
why the early Stoics spoke of a “common law,” as they all did. They had no specific 
content in mind, save the sage's right reason, but this did not dissuade them from 
using the term. For this reason, I am inclined to believe the standard explanation 
that the “law of nature” was not initially used because of its “jarring” character. 

26 Heinimann, Nomos, 85-89, 115-125. 

7 Ibid., 153-154. 

?! Ibid., 169; Hirzel, Agraphos 98. 
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The fact that there existed many laws of many peoples did not alter 
the reality of true law; rather it meant that the true law was not 
being followed. 

The law inherent in nature, sometimes considered the nature of 
humankind, but generally the nature of all or the universe itself,” 
is due to the reason in nature. 


In following reason, man acts in accord with the right reason of the 
universe, which, for Stoics after Chrysippus, is identical with vöuog 
kowvöc, universal law.” 


That right reason, óp8og Aöyog, is considered the bedrock of the law 
is seen in the early Stoic sources. It is especially clear in Cicero. 
Cicero states what others continue to hint at: right reason is law 
which is in agreement with nature (De Rep. 3.33). The connection is 
made as well by Epictetus,*! Seneca,? and Marcus Aurclius.? 

The missing link, of course, is the link between the early Stoics 
and Cicero, who used the phrase lex naturae without explanation. The 
earliest use of the term lex naturae (vönog pboews) on a regular basis 
in a Stoic sense of the concept, implying right reason and a con- 
nection between eternal law and purposeful nature, 1s by Cicero. 
Cicero is certainly dependent on the Middle Stoics, Panaetius and 
Posidonius, and Antiochus of Ascalon, in many respects—though 
source work on Cicero is a knotty problem?'—and the idea of a 
vóuog pboeog as formulated in Cicero almost certainly came from 
these thinkers.? The Roman student Cicero is, however, the pre- 
server of the idea of the law of nature, and happily, he was an excel- 
lent student. 

Much of what Cicero reports is not much different from what the 
early Stoics reportedly said. “Law is the highest reason, implanted 


2° The nature of humankind and the nature of all is ultimately the same thing. 
Humanity, as a product, and a reasonable product, of nature, shares in eternal 
nature and does not disagree with its dictates. 

? Horowitz, “Four Themes” 4; cf. also Inwood, “Commentary” 99. 

31 1.29,19; 4.3,11-12. 

? Epist. 30, 45, 48, 66. 

% 1.17,6; 4.4,1-4; 7.9. 

* See, for example, on the question of source work in general, Olaf Gigon, 
“Cicero und die griechische Philosophie" in ANRW 1.4 226-261. 

5 Elizabeth Rawson, “The Interpretation of Cicero's ‘De Legibus’” in ANRW 
L4 340—342 believes that by the time of Cicero it was common Stoic thought. 
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in nature, which commands what ought to be done and forbids the 
opposite. This reason, when firmly fixed and fully developed in the 
human mind, is Law" (De Leg. 1.18-19).”° The difference between 
Cicero, or the Middle Stoics, and the early Stoics, is that Cicero 
gives us a systematic view of law, comprehensively developed, and 
with the title firmly entrenched: the law of nature.” Cicero also gives 
it to us often. The law of nature, however, is simply that true law, 
equal to God, the right reason of nature, which 1s incumbent on 
everyone, and of which the early Stoics also spoke. 

That such a law existed is one thing, but what was the content 
of this law? What was its relationship to the written law? And who 
actually practised this law? 


Where Does One Find the Law of Nature? 


The law of nature was not to be located in any existing written code 
of law, at least not in its ideal or complete form. Cicero himself said 
that the law of nature placed Roman civil law in a “small and nar- 
row corner” (De Leg. 1.17). It was a foolish notion, he said, to con- 
sider that everything which every nation considers law is just (De 
Leg. 1.42). There are, in fact, evil statutes which should not be called 
laws (De Leg. 2.13). A code of written law was to the law of nature 
“a mere outline sketch” (De Of. 3.69). Philo says that some written 
laws are not law in the true sense of the word at all. Epictetus, like- 
wise, writes of the laws which come from God as worthy of fol- 
lowing, not those from human legislators (4.3,11-12). 

The law of nature transcended human laws, rendered them 
superfluous in some cases. The law of nature was reasonable, just, 
and according to nature. As a result, it was possible for one to do 
the higher law while transgressing the written law.** Diogenes Laertius 


3 See Vander Waerdt, Natural Law 81-142 for the definitive statement of the 
early Stoic provenance of what Cicero comes to call lex naturae. There can be no 
doubt, in light of his study, that Cicero follows, through his sources, the early Stoics. 

? Cf. p. 125 n. 39 for the possible influence of Cicero himself on the formula- 
tion of the law of nature. 

38 Edelstein, Meaning 83, says “here the daring of Stoic ethics is conspicuous. No 
member of the school denied that a positive law is morally right or good only if 
it agrees with the law of nature and that otherwise it must be regarded as an aber- 
ration.” Cf. Vander Waerdt, Natural Law 85, 95-98. 
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claims that the Stoic sage had all authority (£&ovota) over the law 
(7.125). Brad Inwood believes that the authority to transgress the 
written law is representative of early Stoic views. He says, 


morality for the Stoics is emphatically not a matter of obeying fixed 
specific rules,” 


and, 


in breaking rough and ready but rigid rules of morality, the sage is 
obeying the law of nature in a higher, but more flexible, sense.’ 


The true law is not a matter of written codes, for written codes often 
do not reflect true law. 

The true law, the law of nature, is available through reason, though 
most people are unable to harness reason and follow nature. As Dio 
Chrysostom says, if all men were good, there would be no need of 
laws (76.4). And Cicero contends that Socrates and Chrysippus could 
break certain laws because of their virtue (De Off. 1.148). Was the 
wise man to obey all the laws? Even when they were not really law? 
This, according to Cicero, is nonsense (De Rep. 3.18). For the wise 
man only the law of nature was truly law." 


Who Follows the Law? 


The law of nature was that law which the wise man followed by 
the reason inherent in him; it came naturally to him.” Because rea- 
son is common to all people, though, everyone has the ability to fol- 
low the law of nature. This is a pleasant thought, but reality is much 
grimmer. The seeds of success lie within each person, but if the law 
of nature is in each of us potentially, and in the wise man certainly, 


* Inwood, “Commentary” 97-98. 

1 Inwood, “Commentary” 101; For the unfixed nature of Stoic morality see 
I. G. Kidd, “Moral Actions and Rules in Stoic Ethics" in The Stoics (Berkeley and 
Los Angeles: University of California Press, 1978) 247—258. 

“ There is tension between my claim and Socrates’ unwillingness under any cir- 
cumstances to abandon the written law in the Crito (cf. 46b, 50b). The laws, how- 
ever, do give Socrates a choice: he can either obey them or persuade them to 
follow universal justice (51b, 52a). The Stoic sage, it seems, who knew the univer- 
sal law of nature, was obligated to follow it. 

? Horowitz, “Four Themes" 16. 
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our chances of success are dimmed by the fact that very few people 
if any are truly wise. It was hard to find one who lived according 
to nature. 

Sextus Empiricus never tired of mocking the Stoics on this score. 
He repeatedly states that it is impossible to find a wise man.? This 
might be tossed aside as mere sniping on the part of a critic, but 
in fact it formed a real problem for the Stoics. Cicero was not cer- 
tain if there had been a wise man. He vacillates between saying 
there was none (De Off. 3.16; De Rep. 3.7) and saying that there were 
a handful (Nat. Deo. 1.23).^ At any rate, there were not many, and 
had never been many, wise men. Nevertheless, the Stoics did not 
think of the wise man in theoretical terms: they believed he could 
exist.” 

What would the wise man be like? In this they were not unlike 
other Greek thinkers who also imagined a wise man; they were part 
of a long Greek tradition. Plato stated that those adequate in their 
own nature would not need laws (Leg. 875a-d). In this they would 
be like the first men (Leg. 679e-680a). For Plato, though, this was 
a dream, or at most, a hope. Aristotle called the wise man a god 
among men (Pol. 3.8,1—2), perfect (Eth. Eud. 4.2,34), and above the 
law (Pol. 1.1,9; Eth. Nic. 4.8,10). Aristotle, too, though, held out lit- 
tle hope of finding such a man. So while the views of Plato and 
Aristotle blend easily with those of the Stoics, the Stoics spent much 
more time developing the concept and, more importantly, their philo- 
sophical system to a large degree was built around the Sage. 

The Sage was all things. According to Diogenes Laertius the wise 
man is free from passions; he only feels proper emotions (7.116). He 
never feels, for instance, vanity or grief (7.117-118). The wise man 
also never has an opinion, that is, he always knows the truth and 


5 Sextus Empiricus, Pyrrhoniae Hypotyposes 2.38—42; Adv. Dogm. 1.432; 3.133; 5.181. 
Or Horace, Epist. 1,106-108: the Sage is “second only to Zeus: rich, free, hon- 
oured, beautiful, king of kings, especially while he is healthy and not troubled by 
a cold." 

^ This is discussed by G. B. Kerferd, “What Does the Wise Man Know?” in 
The Stoics (ed. John Rist; Berkeley and Los Angeles: University of California Press, 
1978) 126-127; Eduard Zeller, The Stoics, Epicureans, and Sceptics (London: Longmans, 
Green: 1870) 294; J. M. Rist, “The Stoic Concept of Detachment" in The Stoics, 
267. 

® Edelstein, Meaning 11-12. 
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does not agree to the false (7.121). The wise man does all things 
well (7.125) and is in fact infallible (7.122). A Stoic paradox claimed 
that the wise man alone is free (7.121) and that only the wise are 
kings (7.122). For between virtue and vice, there exists no interme- 
diate position: only the wise are wise; all others are foolish (7.127). 
It is no surprise then that Diogenes tells us that wise men were god- 
like (detovg) (7.119). 

Cicero shares much the same understanding. The wise man is the 
true king (De Fin. 3.75). He never 1s wrong and he never hurts any- 
one (De Fin. 3.71). True goodness or “right” is only attainable by 
the wise man (De Off. 3.15). Given all this, one ought not be sur- 
prised that the wise man 1s always happy (De Fin. 2.104). 

Plutarch gives us interesting information on how the Sage becomes 
wise. It happens in an instant (Virt. Sent. Prof. 75d); overnight the 
wise man becomes virtuous (Stoic. Repug. 1057e). One does not nec- 
essarily know, however, that the wise man has become wise: it sim- 
ply happens (1061e). It is possible that even the Sage does not know 
it himself. Plutarch also draws a distinction between the reason of 
the wise man and the law, by which he means the written law (1039). 
The reason of the Sage, the law of nature, is different from the writ- 
ten law. 

Seneca has preserved perhaps the most information on the wise 
man. The wise man does not “feel” his troubles, he simply over- 
comes them (Epist. 9.45). He also does not feel pain, or if he does, 
it does not bother him at all (Epist. 66.18). He is always joyful (Epist. 
59.513). The completely wise man is not in ethical “motion” at all, 
for he is perfect (Epist. 35.245). The wise man also benefits others, 
according to Seneca. He enjoys giving more than a recipient enjoys 
receiving (Zpist. 81.2). The wise man can tame vice in himself, too, 
and presumably that of others (Epist. 85.41). 

The wise man lives, of course, according to nature (Epist. 17.115). 
He comes to know truth and nature and the law of life (Epist. 99.36). 
He is like a god because he becomes wise through perfect reason 
and obedience to nature (Epist. 87.19). He is as happy as a god 
(Epist. 73.14). And though Seneca argues that the wise man remains 
only a man (Zpist. 71.27), Manon Altman argues that in some ways 
the wise man in Seneca is an equal of the gods.” 


t Marian Altman, “Ruler Cult in Seneca” in CP 33 (1938) 202. 
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'There are, of course, a number of attributes which stem from the 
wise man's perfection, but, for our limited discussion, of paramount 
concern is the perfect morality of the wise man. More to the point: 
our concern is the ability of the wise man to free himself from the 
restraints of material law through his ability to fulfil the higher law, 
the law of nature. The sources are not as clear and forthcoming as 
one would hope. There are, however, a number of clues and hints. 

First, it is clear there was law which transcended the laws of cities 
and states." While this law was first known by the Stoics as “fol- 
lowing" nature or called the common law, it finally became the law 
of nature. This law was accessible through reason and, more specifically, 
right reason.? It was a problem of Stoicism, however, that the true 
law was only known to the wise man and that the material law, any 
civil code, contained only the outlines of the law of nature. Cicero, 
no antinomian, claims that “the most foolish notion of all is that 
everything is just which is found in the customs and laws of nations." ? 
Cicero reflects the struggles the Stoics had with the civil law: 


But I ask, if it is the duty of a just and good man to obey the laws, 
what laws is he to obey? All the different laws that exist?” 


This was not the answer, of course, for the law sufficient to all was 
the law of nature. 

This was to be the law which the wise man obeyed and if it con- 
tradicted the laws of a given state, so be it. In theory this stance of 
the superiority of the law of nature over the written law was always 
upheld; though the sources are careful not to preach anarchy or 
lawlessness. In any case, the rightful breaking of the law was not a 
common occurrence, simply because the wise man was not common.” 


‘7 Epictetus calls upon his readers to obey the laws sent by God: “to these you 
ought to subject yourselves, not the laws of Masurius and Cassius” (4.3,11-12). 
Elsewhere, 1.29,19, the laws of God are called the laws of nature. 

* Alexander, De Fato 207, 5-21 (SVF 2:1003). 

9 Cicero, De Leg. 1.42. 

5 Cicero, De Rep. 3.18. Cf. also De Leg. 2.13; and De Off. 3.69 for further state- 
ments on the limited uscfulness of the material law. 

? Ludwig Edelstein, Meaning 83, calls this stand “the daring of Stoic ethics." 

? Those who are not wise need the positive law and must follow it (Epictetus, 
3.24,107). Marcus Aurelius calls the transgressor of 6 vönog Kbptog (cf. Pindar, frag. 
169; and Cleanthes, Hymn to Zeus, SVF 1.537) a fugitive slave. While 6 vönog xóptoc 
may seem to refer to a "higher" law, in this case it is simply the written law; the 
sage at any rate did not break the law of nature. 
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There is no unanimity in the sources regarding the existence of 
the wise man.? The fact that there was a question about this put 
the Stoics on the receiving end of much ancient humour. Sextus 
Empiricus and Plutarch never tired of mentioning it.** Yet the Stoics 
never wavered in maintaining that there could be a wise man.? 

The once and future wise man was free from error. He had all 
the virtues and no vices.” His perfect moral character allowed the 
sage to see what was truly just and virtuous, what was, in fact, 
truly law. In perceiving the law of nature, and in following it, they 
were able to perceive the truth which the framers of positive law 
could not. 

Cicero stresses that just because Socrates and Chrysippus broke 
the laws of a given city, others do not have the right to ignore the 
laws of their city." The crux is found in Cicero's claim about 
Chrysippus and Socrates: they earned the right to ignore aspects of 
the material law. For Plato, the ideal state would need no law.?? For 
the Stoics, all members of the 1deal state, at least following Zeno's 
model, would possess the law themselves.? Due to the unlikelihood 
of a Stoic ideal state—only wise men and women comprise the 
state—the positive law, flawed as it 1s, remains. Since it 1s not as 
perfect as the sage, the sage may at times disobey it.” 

Only the Stoic sage knows this “perfectly correct law.”°! If he was 
to break a written law in the course of following the law of nature, 
he would be directed by reason: *it is obedience to the rationality 
imbedded in him" which guides his behaviour.? He has all author- 
ity over the written law.? He must be subject to the law of nature. 


5 Cicero, De Rep. 3.7; Nat. Deo. 1.23. Johnny Christenson, An Essay on the Unity 
of Stoic Philosophy (Copenhagen: Munksgaard 1962) 69. 

>! Sextus Empiricus, Pyrr. Hyp. 2, 38-42; Adv. Dogm. 1. 432; Adv. Dogm. 3. 133. 

5 A. A. Long and D. N. Sedley, The Hellenistic Philosophers, Vol. I (Cambridge: 
University Press, 1987) 383. Kurt Deissner, “Das Idealbild des Stoichen Weisen” 
in Greifswalder Universitäts Reden (Greifswald: Ratsbuchhandlung L. Bamberg, 
1930) 3. 

? Diogenes Laertius, 7.123. 
7 Cicero, De Of. 1.148; cf. Seneca, Epist. 14. 

?' Hall, “Plato’s Legal Philosophy,” 192. 

5» H. C. Baldry, “Zeno’s Ideal State" in JHS 79 (1959) 3-15. 

% Inwood, “Commentary” 101. 

6! Rist, “Detachment” 267. 

9 A. A. Long, “The Early Stoic Concept of Moral Choice” in Images of Man in 
Ancient and Medieval Thought, (Leuven: Leuven University Press, 1976) 92. 

55 Diogenes Laertius, 7.125; Dio Chrysostom, 76.4; Cicero, De Fin. 3.75. 

6 Epictetus, 3.3,11-12. 
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The sage could not possibly oppose a law of nature; it would con- 
tradict reason and this the sage cannot do. 

The idea of the godlike, perfect wise man makes it clear why they 
were so rare. Unfortunately, a consequence of this idea of the wise 
man was the notion that the rest of humanity was foolish.? It meant, 
in practice, that everyone was foolish. This, too, was cause for laugh- 
ter on the part of critics. Taken to its absurd extreme, or logical 
end, Plato was no better than a common criminal (Plutarch, Stoic. 
Repug. 1048e; Virt. Sent. Prof. 76a). Later Stoics, particularly Seneca 
(e.g., Epist. 35), devised a system of progress to give hope to the 
great mass of fools, but it was not very successful in bridging the 
gap between the wise and the fools. Those who were progressing 
were still on the side of the fools. Seneca argues that those who are 
progressing are a long way from the fools (Epist. 75), but they are 
still on the wrong side of happiness. As Plutarch put it in Adversus 
Stoicos (10622), the Stoics considered that one was drowning, whether 
five hundred fathoms under the sea or one arm's length from the 
surface. 

The situation was clear, if not pleasant. The law of nature would 
be done by the sage, if he could be found. Only he, however, would 
know the law of nature. This leads to the problem of content. What 
was in the law of nature? No one knew for sure, although people 
made attempts at defining individual laws. But apart from a smat- 
tering of individual laws here and there in the works of various writ- 
ers, the law of nature was contentless. As Lapidge put it: 


one looks in vain for how man was to live in harmony with univer- 
sal nature.9? 


There was no answer. Wisdom was what the wise man thought. 
Only he could know the natural law. Marcus Aurelius said that it 
was possible to be extremely godlike and not be recognized (7.67); 
so if the wise man existed, he did not tell how he did the law of 
nature or what was in this law.” 


® Rist, “Detachment” 260; Long and Sedley, The Hellenistic Philosophers 384—385. 

& Michael Lapidge, “Stoic Cosmology" in The Stoics 162. 

% Kerferd, “The Image of the Wise Man in Greece before Plato” in Images of 
Man in Ancient and Medieval Thought: Studia Gerardo Verbeke (Leuven: Leuven University 
Press 1976) 27. 

59 Rist, “Detachment” 267. 

® Vander Waerdt, Natural Law 235-263 claims in an important discussion that 
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The law of nature was the universal, divine law that was also known 
as the right reason of nature. It was known to the wise man through 
his reason and his understanding of nature. Because of the higher 
status of the law of nature, it transcended the written laws of cities 
and peoples." Civil law, even at its best, did not reflect the entirety 
of the law of nature, as Cicero (De Leg. 1.17,42,44; 2.13; De Off. 
3.69; De Rep. 3.18), Seneca (Epist. 30), and Epictetus (1.26,1—2; 4.7,34) 
attest. The law of nature, located in its entirety only in the reason 
of the sage, gave the sage “complete authority to violate the duties 
or laws when appropriate.”’' The sage who knew the law of nature 
was able then to *break" various written laws if in so doing he was 
actually fulfilling the law of nature.” 


Obviously none of the precepts which guide the conduct of ordinary 
human beings govern the wise man's conduct, since he has the ratio- 
nal disposition for which these precepts are supposed to provide a 
practical substitute.” 


Antiochus, followed by Cicero, knows of a code of laws, or officia, which contain 
the content of the law of nature (253). Antiochus replaces, therefore, the katopĝłopata 
of the sage for the koßnxovra, which even the ordinary person could follow. This 
is an important distinction, and the result of fine scholarship. But while I think it 
is true that Antiochus made this move, I do not think that he had a code of officia. 
I also do not think that the wise man's ability to follow the law of nature com- 
pletely falls by the wayside. In a passage significant for his claim that there was a 
code of officia (De Leg. 2.8-11) it is still admitted that “divine mind is the supreme 
Law, so, when [reason] is perfected in man, [that also is law; and this perfected 
reason exists] in the mind of the wise man” (De Leg. 2.11). Cicero also says in De 
Off. 3.69 that we have no true representation of the law of nature. How do we 
determine which laws are just? By referring them to the standard of nature, says 
Cicero (De Leg. 1.44). This implies that one can “determine” how to act according 
to nature in individual circumstances, but it does not imply to me that it had been 
accomplished and set down in a code of officia, nor does it imply that anyone but 
the sage could do this perfectly and so truly follow nature. If all this seems to 
undercut Vander Waerdt, I still agree in general that the move had been made by 
Antiochus to try and find in general rules to guide the ordinary person; I do not 
believe that such rules had been codified or that the role of the sage had been cast 
aside. 

7? Seneca, Epist. 95.40; 66.40; Kidd, “Stoic Intermediaries” 164—167; “Moral 
Actions and Rules” 247-257; Inwood, “Commentary” 97-101. 

7 Vander Waerdt, Natural Law 34. His claim is based upon Diogenes Laertius 
7.125. 

? Inwood, “Commentary” 101. 

7 Vander Waerdt, Natural Law 95. 
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The only true law was the law of nature (cf. Epictetus 4.7,34). 

Cicero, according to Watson," and Antiochus, according to Vander 
Waerdt,? attempted to ground the law of nature on a code of pre- 
cepts, perhaps even on a model much like Roman civil law, rather 
than on the reason of the sage. Cicero continued to maintain, how- 
ever, the elusiveness of the law of nature; its fixity in a code of writ- 
ten law was not a fait accompli but a continuing project (De Leg. 
1.42,44; 2.13; De Rep. 3.18,33). The law of nature exists in full, 
according to Cicero, in the perfected reason of the wise man alone 
(De Leg. 2.11). 

What was the wise man to do when confronted with “bad” laws? 
Or when reason led him against the dictates of the civil code? The 
sage is told to obey the laws and customs of civil society (Cicero, 
De Of. 3.63; Seneca, Epist. 14; Epictetus 3.24,107), but there is a 
clear sense in which these strictures are provisional. 

The law of nature is the superior law for Cicero (De Leg. 1.18-19) 
and for Epictetus (4.3,11-12). According to Cicero, the law of nature 
is the only true law (De Off. 1.100). Epictetus states that the laws 
which matter are not those of Masurius and Cassius—jurists of the 
first century c.E.—but those of God (4.3,11-12). The civil law desires 
to follow the law of nature (Cicero, De Off. 3.69; Seneca, Epist. 30), 
but it has not achieved this goal (Cicero, De Leg. 1.44; Epictetus 
LILIS. 

The wise man, as a result, can “break” laws which do not agree 
with nature or which oppose reason. Though the ordinary person 
is bound by a civil code, the sage is not (Cicero, De Of. 1.148; 
Plutarch, Stoic. Repug. 1038a; Diogenes Laertius 7.125). 


In some cases... he [the sage] has no choice but to violate the pre- 
cepts or rules by which his fellows live in order to remain consistent 
with the higher law of Zeus." 


The Stoics are saved from antinomianism or, worse, anarchy on two 
counts. Not every written law is opposed to the law of nature. The 
sage 1s often warned to keep the customs of the people with whom 


^ Watson, “Natural Law" 231-236. 

3 Vander Waerdt, Natural Law 231-263. 

Cf. I. G. Kidd, Posidonius. Commentary Vol. II. Part II (Cambridge: Cambridge 
University Press, 1972) 654—656. 

7 Vander Waerdt, Natural Law 96. 
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he lives, and some laws, perhaps most, agreed with the law of nature. 
Also, the wise man was extremely rare, perhaps he never even existed, 
and only the wise man has the authority over law which allows him 
to disobey written law. Nevertheless, the Stoics never backed off from 
their position that the true law, the law which had priority, was the 
law of nature; and the reason of the sage would not allow him to 
ignore this higher law. 


CHAPTER THREE 


“HIGHER” LAW: THE LIVING LAW! 


In the famous fragment of Pindar (69), the law is called king of all, 
living and dead.’ This was the pride of most Greeks: they were ruled 
equally by the law, not by the whims of a tyrant. In this section, 
we want to discover how it is that this commonplace, which under- 
pinned the democratic nóAic, came to be formulated in the Hellenistic 
period in a way that would have sent, perhaps would still send, 
shivers down the spines of democrats: the switch of subjects, from 
“the law is king” to “the king is law,” leads us from a concept which 
underpins democracy to one which underpins an absolutist monarchy. 

The Greeks, perhaps more than most ancient peoples, feared 
tyranny, even monarchy itself.” Yet, even the Greeks from early in 
their history, written at any rate, accepted the authority of the king- 
ship of Zeus and recognized his influence upon earthly kings. Werner 
Jaeger says of Homer's kingship conception: 


the kings received their sceptre and with it the themistes from their pat- 
tern in heaven, Zeus, the king of the gods, whom Homer conceived 
as the divine source of all earthly justice.' 


! I have yet to run across a discussion on how £uyvxog ought to be translated 
in this phrase. Some scholars have chosen “animate” and others “embodiment,” as 
in “embodiment of the law;" both of these have their virtues. Most scholars, how- 
ever, have opted for "living" and this seems to capture the nuances of both the 
word and the idea. Archytas contrasts the king as gwyvyxog with the written law 
which is &yvxog (Stob. 4.1,135). Of the three possibilities, “living” seems to me to 
get to the heart of the contrast. As we shall see, the king zs the law. He is not sim- 
ply the law's embodiment. Animate 1s possible, but living seems more appropriate 
for a person. In Æ. N. 8.10-11, and elsewhere, Aristotle refers to a slave as an 
čuyoyov ópyovov, a "living tool;” the same translation seems appropriate for the 
vöuog Euyvxog, namely, the “living law.” 

? This piece of Pindar's work influenced a great number of writers: Herodotus, 
7.104; Lysias, Epitaph., 18-19; Plato, Gorgias, 484b; Cleanthes, Hymn to Zeus (SVF 
1.537), Dio Chrysostom 75.1; Marcian 1 (SVF 3.314. 

* E. Barker, Greek Political Theory (London: Methuen 1951) 205 says monarchy 
was “most unpopular in the Greek world.” 

* Jaeger, “Praise of Law” 353. 
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Before democracy, then, there was kingship, and ideally this king- 
ship was just because the kings followed the pattern of perfect jus- 
tice in heaven, Zeus. Be this as it may, in the centuries which 
intervened between Homer and Hellenism, law came to be king of 
the Greeks. Law did not choose favourites: it did not tyrannize the 
poor and favour the rich. By the time of Hellenism, the concept of 
law as king was well established. 

Yet, from the time of the Sophists, at any rate, the law itself was 
not always a straightforward matter. Questions of the relativity of 
law, the origin of law, true law, and higher law were all debated. 
And alongside the dominant stream of thought, “the law is king,” 
lay this other trickle, which never really ran dry and which came 
to the fore during the Hellenistic period, “the king is law.” 

'The trickle, which seemed to gain force from the üme of Alexander 
the Great's ascendancy, was the idea of a just or perfect king who 
ruled virtuously and wisely. At its height, 1t opposed the king to the 
written law and called the king the “living law." That is, it gave a 
philosophic basis to a powerful reality: the king whose law was his 
word. The demands, of course, were not light; not any king with 
horrible power was the living law. The king must be perfect, truly 
just, and like a father to his subjects if he was to be the living law. 


Early Greek Forerunners of the Living Law Ideal 


The vópoc čuyvyoç ideal at its full flower, whether with the title or 
not, is not found in early sources. The centre of the ideal, however, 
the opposition between the king on one side and the written law on 
the other, is found, even if undeveloped, in a number of Greek 
authors whose influence on the living law ideal is probable. Even 
here, though, one must be careful not to claim too much: a king 
can be the law in deed without needing to defend his claim philo- 
sophically. With this 1s mind, these are the early Greek forerunners 
of the vöuog Zuyvxyogc ideal. 

Xenophon presents us with the first clear opposition between the 
written law and the king in a Greek source. We are presented with 
the Persian king Cyrus. Cyrus attempted to set before his subjects 
“a perfect model of virtue in his own person” (Gyropaedia 8.1,21). 
What was the purpose of this? Xenophon tells us that Cyrus 
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seemed to understand that even through the written laws man became 
better, but he believed that the good ruler was a law keeping watch 
on behalf of men (Cyropaedia 8.1,22).° 


Cyrus in fact believed that the king was superior to the written law, 
perhaps because he was able to respond to the individual subjects 
in his kingdom. Whatever the case, the contrast is clear. The pév- 
6€ formulation sets up the contrast, and the choice of verbs fulfils 
it. Cyrus “understood” that written law made one better, but he 
"believed" that the good ruler was a better law. The written law 
and the king are two options for a people. This is why Cyrus needed 
to be a “perfect model of virtue”: he was the law.° 

The text goes on to sing the praises of Cyrus, describing his last- 
ing legacy and his virtues. It adds that from the first the Persians 
imitated him (Gyr. 8.1,24), a concept which becomes significant in 
the developed living law ideal. 

Plato, too, at times, considered the idea of an absolute rulership 
which implied that the king, or ruler, was the law. In the Respublica 
(473c-e), the rule of the philosopher-kings is “absolute—absolute in 
the sense that they are untrammelled by any written law." The 
same is true of the Politicus (293b-d,301d,302e), in which Plato has 
built a system wherein the written law 1s unnecessary for the true 
philosopher-king.? The antithesis, as in Xenophon, is between the 
“personal rule of a wise sovereign and the impersonal rule of law."? 

In the Leges, it is true, Plato moves somewhat away from the abso- 
lutism of the Respublica and the Politicus, but he does not abandon 
his earlier views entirely. He still speaks of “those who have no need 


? My translation. The translation of Walter Miller, Cyropaedia II in the LCL does 
not fully bring out Xenophon's contrast between the law and the king. G. J. D. 
Aalders, *Nópoc Euwvxog” in Politeia und Res Publica (Wiesbaden: Steiner 1969) 319, 
believes that Xenophon does identify the king with the law in this passage and oth- 
ers, but also points back to Isocrates as a starting point in this process, though he 
does not think that the identification is complete in the work of Isocrates (317-318). 

9 Sextus Empiricus, Adv. Rhet. 2.33 records the story that when the king of the 
Persians died the people practised five days of åvouia so that they would perceive 
the worth of the king, who was also the law. 

7 Barker, Greek Political Theory 205. They are not, however, free from basic prin- 
ciples of justice (421e; 423c-d; 424b-c). 

® L. Delatte, Les Traites 131-132; Barker, Greek Political Theory 271—287. 

? Barker, Greek Political Theory 280. 
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of laws" (644b) because they are capable of ruling themselves (875c-d), 
but he does seem to rule out an absolutist monarchy, in which the 
king was sovereign over the laws. Plato seems finally to opt for the 
laws being sovereign over the king.'? 

Aristotle, however, presents a powerful case for the authority of 
the king as the law. In a discussion of humour—not necessary for 
a king, but definitely necessary for his subjects— Aristotle says that 
the cultivated man *will therefore regulate his wit, and will be as 1t 
were a law to himself” (Eth. Nic. 4.8,10). This is not directly to the 
point, but it does give us a taste of Aristotle's view on the ability of 
man to govern himself. More to the point is Eth. Mic. 5.4,7 in which 
Aristotle describes the ideal magistrate as “living justice" (Otkotov 
Euwvyxov). The magistrate not only practices the law, he becomes jus- 
tice itself. 

It is in the Politica, though, that we find the expression of these 
ideas in their political dress. Aristotle has said that a man can be a 
law to himself and the magistrate “living justice," but what of the 
king? In Pol. 1.1,9 Aristotle gives his famous description of man as 
a “political animal" by nature. If one is, therefore, beyond the bounds 
of the xóAic, he is either below common humanity or he has tran- 
scended it. It is the man who transcends the city who is of concern 
to us, and whom Aristotle describes in Book 3 of the Politica. 

One cannot number among the members of a state people who 
are outstanding in virtue. They are gods among men. As a result, 
legislation is not directed towards these people: they are themselves 
law (3.8,1—2). Aristotle in this passage is content to state only their 
transcendence over and freedom from the state. Later, though, he 
discusses absolute monarchy and the case against it (3.11,1—9). Aristotle 
acknowledges that it is not just to have a king who himself takes the 
place of the law (aùtòv og övra vónov), but he adds that one king is 
unjust only among people who are equal. If one man, or a whole 
family, transcends the other citizens in virtue to a great degree, this 
man, or family, should not be ostracized or banished, nor should 
he, or they, be subjected to the rule of others. The community should 
obey such a man “not in turn but absolutely” (3.11,11-13). The 
community should treat him as the law." 


10 Ibid., 310—311 sees this backstep on Plato's part as influenced by contempo- 
rary Persia, which had fallen into disarray. 
! Aristotle's discussion on kingship in Eth. Nic. 8.10—11, while not discussing the 
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The idea of the king as the law is also present, albeit negatively, 
in a section of Euripides’ Suppliants. Theseus, speaking in favour of 
the kotvóg vöuog, which in this case means the laws belonging to all 
the members of the state, declares that with a tyrant the law is kept 
in private hands and is no longer public property. This is, probably, 
only a reflection of the sad truth of tyranny, and not a statement, 
even negatively, of a nascent vönog éjyvxog ideal. Nevertheless, it 
presents to us once again the idea of the king as the law.” 

The best example of the living law ideal, indeed, its first state- 
ment is found in the tractate IIept Nöuov koi Aucoiootvng of Archytas. 
Archytas as a forerunner of the Hellenistic Pythagorean fragments 
may strike some as odd. He is gathered with the other pseudony- 
mous Pythagorean texts in Stobaeus’ anthology and E. R. Goodenough 
considered Archytas’ writings Hellenistic forgeries with the name of 
an ancient attached, as with Diotogenes and Sthenidas.? Could his 
texts be genuine? It is not an easy decision. Holger Thesleff, how- 
ever, has argued convincingly for the early character of the writing, 
and he will be followed in one respect. Whether the text 1s a gen- 
uine writing of Archytas, it seems to be a forerunner of the living 


king as law, displays many of the same attributes as the living law texts. The king 
is a father to his subjects (8.10,4). The king benefits his subjects (8.11,1-2). These 
are, though, general kingship attributes, not found only in the living law ideal. See 
Aalders, “Nönog Éuyvxoc," 321—323, though, for a more confident assessment of 
the ideal in the work of Aristotle. 

? See also Isocrates, Ad Demonicum, 36; cf. Goodenough, “Hellenistic Kingship” 
62-63. 

5 E. R. Goodenough, “Hellenistic Kingship” 60-61. Goodenough, too, admits 
to having some doubts about whether Archytas’ tractate is a Hellenistic production 
(101). It was dated as pre-Platonic by A. Delatte in Essai sur la politique pythagorici- 
enne. This was disputed by Willy Theiler (Gnomon 2[1926] 147-156), who opted for 
a Hellenistic date (150-151). Holger Thesleff (An Introduction to the Pythagorean Writings 
of the Hellenistic Period) dates most of the kingship fragments to the early Hellenistic 
period, but considers this work of Archytas’ earlier (109,114). 

Interestingly, L. Delatte’s late dating of the kingship fragments in Les Traites de 
la Royauté, disputed by Thesleff in An Introduction 65-71, does not include Archytas. 
Walter Burkert, in the discussion which followed papers given by Thesleff (*On the 
Problem of the Doric Pseudo-Pythagorica: An Alternative Theory of Date and 
Purpose") and Burkert (“Zur geistesgeschichtlichen Einordnung einiger Pseudopytha- 
gorica”) on the dating of the Pythagorean fragments, Fondation Hardt: Pour L’Etude 
de L’Antiquité Classique Entretiens: Tome XVIII—Pseudepigrapha I (Geneve: Fondation 
Hardt 1972) 100 agreed that much of the pseudepigraphal material is based upon 
genuine material from Archytas. 

Given the general scholarly consensus, it seems right to consider the tractate of 
Archytas genuine, or if not genuine, of an earlier date than the other Hellenistic 
discussions. 
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law fragments because of its less developed ideas of absolute kingship. 

Archytas is not a thorough-going monarchist, or at least not a 
supporter of an absolute monarchy. He sees the written law, which 
is nourished by unwritten law, as in some way god-given (Stob. 
4.1.132).'* It is only in relation to these god-given laws that the king 
is just (Stob. 4.1.135). The king is just (vópiuioig) with reference to 
this law of God. This law is the law which, as we saw earlier, is 
unwritten and nourishes the written laws. It can, however, also nour- 
ish the king. For the king, not only the written laws, can serve as 
the law: 


but the law is the living king (£uyuxog BociXeóc) or the inanimate writ- 
ten law (&wvxog yp&une.) (Stob. 4.1.135,20-21).^ 


The king 1s an alternative to the written law. The written law 1s not 
bad, and the king is not better, but they both fulfil the same func- 
tion for Archytas and only one is necessary. 

The phrase Archytas uses is evocative, Euyvxog Baoıkevg, the liv- 
ing king, as opposed to the inanimate (&wvyoc) written law. This is 
the first statement of the living law ideal, or at least the earliest lit- 
erary record. It 1s from this statement, which recognizes two types 
of “just” law, and carries the seeds of the living law ideal and phrase 
itself, that we move to the classic formulation of vönog £uyvyoc, which 
is concerned with really only one type of law, the king. Archytas 
seems to be the link between the earliest Greek formulations and 
the development of the full-blown ideal. 

Archytas’ tractate contains other reminders of the living law ideal 
as found in the pseudepigrapha, as we shall see. The comparison of 
the law with &puovto (Stob. 4.1.135,15) and the description of the 
well-ruled state as harmonious (Stob. 4.1.135,7-13) remind us of the 
living law fragments. So, too, does the description of the king who 
acts only out of concern for his subjects (Stob. 4.5.61). The king must 
love his subjects to be a true king. Archytas gives this expression: 


And the true ruler must not only be understanding and powerful in 
ruling well, but he must also be a lover of men, for it would be strange 
for a shepherd to be a hater of sheep and ill disposed toward his own 


" Where page and line references are given to material cited from Stobaeus the 
edition of C. Wachsmuth and Otto Hense is followed (Berlin: Weidmann 1884). 
5 My translation. 
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flock... He would do nothing in his own interest, but only for the 
sake of his subjects, just as the law exists not for its own sake but only 
for those subject to it.'® 


The goal of the king is to serve his subjects. More specifically, one 
can point to terms which later came to be commonplaces in the 
general concept of Hellenistic kingship, terms such as quiovOponío 
(Stob. 4.5.61,13) and evepyerng (Stob. 4.5.61,19) which are found in 
this passage. 

Goodenough has actually stressed the differences between the other 
Greek sources, such as Xenophon and Aristotle, and Archytas." 
Clearly Archytas presents a new concept in many ways, but there 
are a number of similarities and some continuity between their for- 
mulations. The decision seems to hinge on the degree to which one 
attributes Eastern influences and the degree to which one believes 
the ideas are indigenous to the Greeks. While there are impulses 
from the East, Egypt and Persia, which have influenced this con- 
ception, especially in its earliest stages, it seems to me highly likely 
that in fact it finally took root in Greck soil because it was a devel- 
opment of Greek needs and desires at the time.'? The Greeks were 
no strangers to despots and tyrants, and, like all people, they hated 
them. In light of their great hatred of tyranny, and their love of 
freedom, it seems inexplicable that they could have adopted the 1dea 
of absolutist monarchy without having an indigenous need for it. A 
tyrant may be imposed and there is little a people can do about 
him, until they gain the force to remove the tyrant. That a people 
who despised tyranny were able to consider absolutist monarchy, 
aware of the dangers to which such rule could lead, suggests that 
the desire for the perfect ruler who brought justice and peace some- 
times overwhelmed the fear of tyranny and spoke to needs found in 
the people themselves. What is finally astounding about the idea is 
that so many thinkers considered it in the Greek world. Their con- 
sideration led to something far more serious: the idea of the king as 
the true law. 


1? Translation of Goodenough, “Hellenistic Kingship" 59. Unless otherwise noted, 


all translations of the Hellenistic Pythagorean authors are from “The Political 
Philosophy of Hellenistic Kingship" by Goodenough. 

17 Goodenough, “Hellenistic Kingship” 61-64. 

'8 Aalders, *Nópog Euyvxog,” 316, for a similar assessment of the origin of the 
concept. 
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The texts which contain the vöuog £uyvxog ideal are also contained 
in the anthology of Stobaeus and attributed to Sthenidas of Lokri, 
Diotogenes, and Ecphantus, three followers of Pythagoras. It is agreed 
by all scholars consulted, with the exception of Armand Delatte, that 
these texts are not written by their attributed authors. There is less 
agreement as to the date of these texts. As a result these texts can- 
not be discussed without an overview of the knotty and bedevilled 
topic of their date. To ensure that the important question of the 
date of these texts does not distract from the ideas, the issue of dat- 
ing these texts will be carried out in an Appendix. These are the 
authors and their ideas. 

Ecphantus, of the three Hellenistic Pythagorean sources, produced 
the most thorough statement of the living law ideal.'? Both Diotogenes 
and Sthenidas, though, contain important material, some of which 
is not duplicated in Ecphantus.? At any rate, all three comprise the 
most important material for the development of the living law ideal. 

Ecphantus calls the king a copy of god (272,14f.). Since the king 
is most like god (274,1£), the ordinary person should make himself 
like him in order to purify himself when he sins. Ecphantus says 
that the subject should do so, whether the ruler is the king or the 
law (274,4—9). The contrast between the king and the law is known 
already from Archytas; here the contrast is complete: one’s ruler is 
either the law or the king. They are equal, but discrete choices: one 
does not need both. The other important information is the close- 
ness, the nearness of the king to god. He is, in fact, a special being. 

Ecphantus stresses as well the virtue of the king, who imitates the 
virtue of the heavenly king. The king’s virtue is so great, that one 
might think it came from God (274,20-275,5). The close relation- 
ship between the king and God is seen in the king’s virtue and in 
his relationship with his subjects. 


1? These texts are found in Stob. 4.7,64,65,66; lines 271,13-274,20. 

2 The work of all three authors, however, will only be treated here to the extent 
that it contributes to our understanding of the 1dea of the superfluity of the law; 
where important in the study of Philo's view of the law, these texts will be taken 
up again. 
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He who rules in accordance with virtue is called, and is, the king, for 
he has the same love and communion with his subjects as God has 
with the universe and the things in it (276,2—9).?! 


The idea of the king as law appears here again. Perhaps surprising 
is the warm feeling these subjects are said to have for their “law;” 
but, then, their law is perfect and just. 

Their “law,” the king, loves them and enters into “communion” 
with them, an important concept in the kingship fragments. He loves 
them as God loves his creation, because he imitates God in his role 
as their king. The imitation of God is an important concept, and 
appears more than once in Ecphantus. 

The king is like the rest of humankind bodily, “but he is fash- 
ioned by the supreme Artificer, who in making the king used him- 
self as an Archetype."? The uniqueness of the king is of paramount 
importance: 


Accordingly the king, as a copy of the higher king, 1s a single and 
unique creation, for he is on the one hand always intimate with the 
one who made him, while to his subjects he appears as though he 
were in a light, the light of royalty.” 


The king functions as a mid-point between God and humanity, infe- 
rior to the one, but towering over the other. 

The king possesses a secondary position between humanity and 
God through his imitation of God. As a result, he is not only an 
example for his subjects, but he is able to drive evil out of them 
and replace it with good. In two passages Ecphantus describes how 
the king brings virtue to his subjects and allows them to participate 
in this virtue: 


And there must exist complete good will, first on the part of the king 
toward his subjects, and second on their part toward the king, such 
as 1s felt by a father toward his son, a shepherd toward his sheep, and 
by a law toward those who use it (276,4—9).? 


The king’s subjects need only accept him to receive virtue: 


*! Goodenough, “Hellenistic Kingship” 84. 
?' Ibid., 76. 

? Ibid., 76-77. 

?* Ibid., 84. 
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The king alone is capable of putüng this good into human nature so 
that by imitation of him, their Better, they will follow in the way they 
should go. But his Aöyog, if it is accepted, strengthens those who have 
been corrupted by evil nurture as if by drink, and who have fallen 
into forgetfulness; it heals the sick, drives out the forgetfulness which 
has settled upon them as a result of their sin, and makes memory live 
in its place, from which so-called obedience springs.? 


The virtuous king, a law for his subjects, allows his subjects to lead 
virtuous lives through participation in his virtue; this participation is 
a direct result of imitation of and obedience to the king. 

To Sthenidas of Lokri is attributed a short kingship fragment.”° 
The king is an imitator of God and zealous for him (270,13-14).? 
The king, for all of his greatness, is only a copy of the true king, 
God, says Sthenidas. According to L. Delatte, who has made a num- 
ber of textual changes, the contrast between the king and God is 


even clearer:?? 


3c. di 


For he [God] is the first king by nature (pboeı) and being (ó6íq), but 


the other by birth and imitation (270,14—16). 


The king, therefore, takes his example from God and is called to 
imitate God in all things, especially in acting like a father to his sub- 
jects (270,20—21). For God is recognized as God by acting like a 
father; so, too, the true king 1s recognized as the king by his behav- 
iour toward his subjects (271,1-2). God is also called the lawgiver 
(271,6—7), and it follows that as a perfect imitator of God the king 
too has the role of lawgiver for his subjects. 

Diotogenes, however, gives us our most straightforward account 
of the living law and the first usage of the term vopog guwoyoc.”” He 
calls the king most righteous and most lawful (263,15-16). Without 
justice there is no law, and without law there is no justice, says 
Diotogenes. The king, however, is the living law (vönog éwyvxoc) or 
most lawful leader (vönıuog &pywv), so he is indeed most just and 
lawful (263,16—20).*° The king is the law for his subjects because he 
meets the standards of justice. 


23 Ibid., 89. 
2 Sthenidas’ fragment on kingship is found in Stob. 4.7,63; lines 270,12-271,12. 
7 Delatte, Les Traites 275-276. 
® Ibid., 276-277 adds wota and qoe which he believes to have been lost in 
the transmission of the texts. My translation accepts these additions. 
? Diotogenes’ fragments are found in Stob. 4.7,61; 263,14—270,11. 
? Delatte, Les Traites 248 takes these two descriptions of the king, as either the 
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The king is also the saviour of his people (264,9), a common des- 
ignation of kings in the Hellenistic period. Through his role as their 
king, he brings them into harmony and acts as their benefactor 
(evepyétev) (264,12—265,1). Diotogenes expresses clearly how the king 
benefits and aflects his subjects and leads them to lawful and virtu- 
ous lives: 


So he will succeed in putting into order those who look upon him, 
amazed at his majesty, at his self-control, and his fitness for distinc- 
tion. For to look upon the good king ought to affect the souls of those 
who see him no less than a flute or harmony (265f.).*! 


The very presence of the king affects the souls of those subject to 
him. He is like a god to them. The function of creating harmony, 
already seen in Archytas, is a common Pythagorean theme. “Bene- 
factor” is probably the most common of all the titles of Hellenistic 
kings. 

Diotogenes, too, calls the king an imitator of God, who through 
his act of imitation creates a microcosm of the cosmos in his state 
(265,1—10). This act of imitation of God's role in the cosmos means 
that the king brings order and harmony to his kingdom (265,10-12). 
Diotogenes says that 


on the one hand, in public matters the king is to bring the whole 
kingdom into harmony with his single rule and leadership, while pri- 
vate matters of detail must be brought into accord with this same har- 
mony and leadership.” 


Diotogenes also calls the king an imitation of God, and the state an 
imitation of the cosmos. ‘The king brings harmony to the state, just 
as God brings it to the universe. As in Diogenes, the role of the 
king on earth is that of God in the cosmos. 

Through his virtuous acts he will come to be loved by the multitude; 
through his superiority he becomes close to the gods (267,1-268,12). 


living law or the most lawful leader, as a mitigation of the absolute character of 
kingship as found, for instance, in Ecphantus. Diotogenes, it seems to me, is sim- 
ply looking for the right phrase. The living law is lawful; he does not rule without 
guidance by external standards. By what law he is lawful is not explained, but the 
standard is probably the law of God. At any rate, in this passage, Diotogenes con- 
siders the king the law. He does not follow a written law. The king is said again 
to bring his life in order with the law in 266,19—23. 

?' Goodenough, “Hellenistic Kingship” 72. 

? Ibid., 67. 
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This closeness to God, as in. Ecphantus, allows him to affect the 
souls of his subjects when they only so much as look at him (268,12-14). 
Yet, he also takes an active role in the lives of his subjects. He is 
just, he helps the needy, and aids all those in distress (268,14-269,17). 
He is like the gods in his virtue, especially like Zeus, for royalty is 
an imitation of God (270,1-11). 

In these fragments, the outline of a “living law” concept begins 
to emerge. For all the work which has been done on the concept 
no one has yet defined how the king embodies the law. The con- 
cept can be divided into four major sections: the king as the living 
law; the king's closeness to and imitation of God; the king's love for 
his subjects; and the justness and virtue of the king. Included in 
these sections are specific concepts such as “harmony” (&ppovic) 
between the king and his subjects, “communion” (kowovia) between 
the king and his subjects, the love of men which the king displays 
(iAovdponio), and his role as benefactor (ebepyétnc) of his subjects. 

The ideal is not only found in these fragments. It continued to 
exercise influence on a number of authors. All the concerns found 
in the Pythagorean fragments are echoed in the work of the followers. 


The Followers 


The idea continued to have influence, although it is unlikely that 
the influence comes directly from these fragments. Perhaps the 
influence did come from Middle Platonism, although this is not cer- 
tain. From wherever the influence came, the vöuog £uwvxog ideal 
influenced a wide range of work which comprises a remarkably uni- 
tary witness to the ideas expressed in the fragments. 

The earliest witness following the Pythagorean tractates 1s the 
Rhetorica ad Alexandrum. The treatise, once attributed to Aristotle, has 
long been considered a forgery.? It is usually dated to around the 
beginning of the third century B.c.e. Paul Wendland, followed by 


33 Cope, Introduction to Aristotle’s Rhetoric 410£.; W. S. Hett and H. Rackham, Aristotle 
Vol. 16 in LCL, 258—262; E. S. Forster (trans.), The Works of Aristotle Translated into 
English: Vol. 11 (ed. W. D. Ross; Oxford: Clarendon Press 1908-1952), preface; 
Goodenough, “Hellenistic Kingship” 91-92; Paul Wendland, “Die Schriftstellerei 
des Anaximanes” in Hermes 39 (1904) 419—443; 499—542. 
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Goodenough, believed that the letter was an original of Anaximenes, 
reworked to conform to Hellenistic kingship models.** Whether this 
is so, or whether the whole treatise goes back to the third century, 
it is apparent that the influence of the Pythagorean kingship mod- 
els is prevalent. 

The contrast between the written law and the king appears early 
in the treatise. For those whose political constitution is democracy, 
the subjects appeal for justice is to law. For those who are under a 
king, the subjects appeal for justice is to his reason (Aóyog) (1420a, 
20—23). The king's reason performs the function of law in a democ- 
racy (14202,2325). The author stresses the contrast again: 


you must realize that the model set before most men is either the law 
or else your life and the expression of your reason (1420b,12-14).° 


This is the choice of the kingship fragments: the king or the law. 
Though the phrase vópog čuyovyoç is not used here, Aóyog Euwvxog 
(1420a,22-25) is used, and the terms are synonymous. The king per- 
forms the functions of the law for those who are subject to him. 
The model of the king who brings virtue to his subjects is found 
here as well. The Rhetorica ad Alexandrum exhorts Alexander to 


exert yourself to the utmost, so that those who spend their lives in 
these pursuits, using the elements of virtue in them to produce a beau- 
teous copy of the model set before them, may not direct themselves 
toward ignoble ends but make it their desire to partake in the same 
virtues (1420b,15-19). 


The king, through the reason embodied in him, 1s to guide his sub- 
jects “along the path of their advantage" (1420a,22-25). The king 
is the guide to the good life. 

The idea appears in the writings of Cicero, in a number of places. 
'The concept was, therefore, widely known, even in the Roman world 
in the first century B.C.E. It appears in De Legibus 3.2-3, in a slightly 
altered form. Cicero calls the magistrate a “speaking law" (legem 
loquentem). The law governs the magistrate and he governs the peo- 
ple. The magistrate is the law, but he is not separate from the law. 
Elsewhere Cicero speaks of the virtuous ruler as the best form of 


** Wendland, “Anaximanes” 500f.; Goodenough, “Hellenistic Kingship" 93-94. 
5 The translation of Forster in The Works of Aristotle in English: Vol. 11 is used for 
the Rhetorica ad Alexandrum. 
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government. This ruler puts his *own life before his fellow citizens 
as their law” (De Rep. 52). In De Off. 41-42 Cicero states that the 
reason for making laws was the same for making kings; laws were 
invented only because of a lack of just kings. Though Cicero may 
not have held out any hope for such a king, he knows the concepts 
of the vópoc Euyvxog and of the contrast between law and kingship. 

In regard to the relationship between god and the king, Cicero 
has Scipio Africanus speak of it in the context of a discussion of the 
king as law (De Rep. 52-56). One God rules in heaven and this Scipio 
takes as precedent for the rule of a king on earth. The imitation of 
God by the king is here discussed, and the relationship between the 
subjects and the king described as that between a father and his 
children. 

Cicero calls the good king a father to his subjects (De Rep. 1.54). 
He is eager to protect them. Those who were ruled by such a king 
"thought that life, honour, and glory had been granted to them 
through the justice of their king” (De Rep. 1.62). Cicero is too much 
of a realist to leave unsaid that the king “often becomes a despot" 
(De Rep. 2.43), but he knows of the concept of the king who “shielded 
the weaker classes from wrong" (De Off. 2.41). 

Then there is the case of Musonius Rufus. Musonius Rufus con- 
tains perhaps the oddest, and also one of the clearest, of the exam- 
ples. Odd, because it is not at all clear who his source is; but clear, 
because the idea is expressed in its fullness. It is the king's duty to 
arbitrate justice among his subjects and so he himself must be just.?? 
The good king must be faultless and perfect, a “living law” “effecting 
good government and harmony, suppressing lawlessness and dissen- 
sion, a true imitator of Zeus and, like him, father of his people."?? 
Musonius also claims that the king 1s the best man. Musonius sup- 
plies a ready example when he says that the king must be “faultless 
and perfect in word and action."?? 

There are a number of connections with the Hellenistic Pythagorean 
fragments, but Musonius, who adds this paragraph on the vópuog 


3 The text is found in Stob. 4.7,67. A Greek text and English translation are 
provided by Cora Lutz in ^Musonius Rufus: The Roman Socrates” in Yale Classical 
Studies 10 (1947). The particular text is “VII: That Kings Also Should Study 
Philosophy," 60—67. All English translations are from Lutz's translation. 

37 Lutz, 65. 

% Ibid., 65. 
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Euyrvxog without discussion, seems to have copied it from an existing 
text. The language is formal and the concept seems set. Musonius’ 
claim that the king should be “zealous for Zeus" (EnAntiv de tod 
Atos) is directly comparable to the passage in Sthenidas, though the 
language is somewhat different. So when A. C. Geytenbeck says that 
“the content of Musonius’ discourse is so general, it is difficult to 
prove influence by any special school of thought,"? one must dis- 
agree in respect to these passages: the influence of the Pythagorean 
living law ideal is clearly seen. 

Finally, there is Plutarch’s important treatise Ad Principem Ineruditem 
(779d-782f.). For Plutarch also, the king is the “living reason,” or 
Aöyog Euyvgxog. The king is not ruled by law in books, or on tablets, 
but by the reason embodied in him (780c). The king becomes the 
law for his subjects, because law “is the work of the ruler” (780e). 
The ruler who must form himself in the image of God is also form- 
ing himself in the image of the true law, for Zeus is “himself jus- 
tice and right and the oldest and most perfect of laws" (781b). The 
king, in molding himself in the image of God, copies the true law, 
embodies reason, and becomes law for his subjects. 

Plutarch also considers the king's effect on his subjects as the core 
of his mission. He says, 


Just as a rule, if it 1s made rigid and inflexible, makes other things 
straight when they are fitted to it and laid alongside it, in like man- 
ner the sovereign must first gain command of himself, must regulate 
his own soul and establish his own character, then make his subjects 
fit his pattern. (780b). 


The king is the rule by which the subjects become lawful and virtuous. 

None of these followers exhibits all four aspects of the living law 
ideal, but most of them contain two or three elements of it and 
show the influence of the ideal clearly." Especially clear is the con- 
trast between the law and the king, the living law, which forms the 
core of the contrast. The next section, however, is concerned not so 


% A. C. Geytenbeek, Musonius Rufus and Greek Diatribe (Assen: van Gorcum 1963) 
127. 

4 Philo, who presents the ideal par excellence, will be studied separately. Later 
authors, such as Clement of Alexandria (Stromata, 5.5,29.2-3) and Themistius (ed. 
Wilhelm Dindorf, Themistius. Leipzig, G. Knobloch 1832) (212d, p. 259; 228a, 
p. 277) who present the ideal as well cannot be discussed. 


46 ONE GOD, ONE LAW 


much with literary evidence of the theory, but with literary, and 
other, evidence, which may show that the idea was actually applied 
in the Roman world in the first century B.c.E. and the first century 
c.E. How far did the influence of the living law extend? 


The King as Law: Roman Evidence 


The influence of the vönog £uwvxog ideal was widespread and appeared 
in a number of literary sources. That the influence of the literary 
sources extended to the first century c.E. is clear from the expres- 
sions of the idea in Philo and Musonius Rufus. But did this influence 
spread from theoretical and philosophical discussions to use in actual 
forms of government? Did it influence the cult of the Caesars? Many 
have claimed a wide range of influence for the concept. 

Claims such as W. Richardson’s regarding the influence of the 
vópoc Euyvyxog ideal in Luke-Acts and E. R. Goodenough’s regard- 
ing the O. T. cannot be sustained, but there are other, more seri- 
ous propositions."! 

Some have seen in the living law ideal the core of Hellenistic 
kingship. Lester Born says that in Cicero's use of the idea he 


is employing the terms of Hellenisüc political theories, whose Greck 
equivalents are not only illustrated in the fragments to which frequent 
reference has been made, but are often found in the actual titles of 
the kings themselves.” 


* W. Richardson, “Nomos Empsychos: Marcion, Clement of Alexandria and St. 
Luke's Gospel” in Studia Patristica. Vol. VI (vol. 81) (ed. F. L. Cross; Texte und 
Untersuchungen zur Geschichte der Altchristlichen Literatur; Berlin: Akademie, 
1964); “A Motif of Greek Philosophy in Luke-Acts” in Studia Evangelica. Vol. II (vol. 
87) (ed. F. L. Cross; Texte und Untersuchungen zur Geschichte der Altchristlichen 
Literatur; Berlin: Akademie 1964); E. R. Goodenough, “Kingship in Early Israel” 
in JBL 48 (1929) 169-205. What Goodenough sees as the vönog Euwvxog ideal in 
the O. T. is related to Near Eastern and Persian kingship in general; what Richardson 
claims is evidence of the vönog £uyvxyoc ideal in Luke-Acts is simply common Graeco- 
Roman language regarding the Sage. 

? Lester Born, “Animated Law in the Republic and Laws of Cicero" in TAPA 
64 (1933) 136; cf. also, Francis Dvornik Early Christian and Byzantine Political Philosophy: 
Origins and Background, Vol. I. (Washington, D.C.: Dumbarton Oaks Center for 
Byzantine Studies 1966) 474—477, 494; and Glenn Chesnut, “The Ruler and the 
Logos in NeoPythagorean, Middle Platonic, and Late Stoic Political Philosophy? in 
ANRW II 16.2 (Berlin; New York: W. de Gruyter 1972), 1310. 
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Kenneth Scott makes the same claims in his study of the living law 
in Plutarch.* 

More important to us are claims that the living law ideal was cur- 
rent in Rome in the first century not only as a philosophical ideal, 
but as a support for Roman imperial declarations. Dvornik says that 
Musonius’ use of the living law ideal 


proves that the concept of anımate law as applied to kings must have 
been current in the first century of our era and had been in use for 
a long time during the Hellenistic period.“ 


Glenn Chesnut adds that the idea of the king as the embodiment 
of the law was further developed in Roman political theory.” The 
Pythagorean fragments, he says, are “an extreme version of the 
official political philosophy which formed the intellectual underpin- 
ning for the Romano-Hellenistic ruler cult." He concludes: 


the notion of the emperor as the embodied Law or Logos of God, 
which appeared in a variety of contexts, both pagan and Jewish, was 
therefore a widespread and quite commonplace idea in the Roman 
world during the period of the Early Empire. It was simply a part of 
the general intellectual atmosphere." 


In what way was the living law the official political philosophy? 

In fact the living law ideal, as distinct from Hellenistic kingship 
in general, does not appear that often in our sources. The term itself 
appears only three times before Philo, and then three times in Philo’s 
work. This is the extent of the appearance of the term vópog Éuyvxoc, 
though the concept appears in a number of other contexts. But the 
grand claims for the living law ideal seem to be made on the basis 
of a conflation between the specific concept and notions of Hellenistic 
kingship in general. Such a conflation is invalid. The general idea 
of Hellenistic kingship does not allow us to assume that the specific 


5 Kenneth Scott, “Plutarch and the Ruler Cult” in ZAPA 60 (1929) 129; Cf. 
also Dvornik, Early Christian 272-273; and Chesnut, “Ihe Ruler and the Logos” 
1324. 

^ Dvornik, Early Christian 247-248. 

5 Chesnut, “The Ruler and the Logos” 1310. 

5 Ibid., 1315; Goodenough, “Hellenistic Kingship" 100 also classifies it as “the 
official philosophy of kingship in the period." 

" [bid., 1329. 
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idea of the king as the living law was present. What is the evidence 
that the living law ideal supported Roman monarchical policy? 

We know that from the time of Alexander the idea of a deified 
king became more and more prevalent, taking root with the Diadochi, 
and coming to full flower with Augustus and the Roman emperors. 
There would seem to be a link between the Hellenistic kingship ideal 
in general and Roman imperialism.? The implicit assumption, how- 
ever, is that this means there is also a connecüon between Roman 
imperialism and the living law ideal. This is the evidence that such 
a connection existed. 


Inscriptional Evidence 


Before or during the first century c.r. there is little evidence to sug- 
gest that the Roman emperor was considered the living law from 
the inscriptional evidence. The only pertinent inscription dates 
from 69 c.r. In this inscription the Emperor Vespasian is released 
from the laws and decrees of the Roman people (C. I. L. 6.930). 
This is obviously a special status granted to Vespasian, however, and, 
moreover, he neither replaces the law nor renders it superfluous; he 
simply does not have to follow it. 


The Historians 


Roman historians offer a number of passages which are worth com- 
paring with the living law ideal. 


Philo 

Philo, whose general portrayal of Gaius does not differ often from 
the Roman historians, offers us the only outright claim that a Roman 
emperor considered himself the law. Gaius, according to Legatio ad 
Gaium 119, thought he himself was law. This evidence has been 
accepted as factual.” 


5 Lily Ross Taylor, The Divinity of the Roman Emperor (Chico, Ca.: Scholars Press 
1981), Divinity, chaps. 7,9,9; Gertrud Herzog-Hauser, “Kaiserkult” in Pauly- Wissowa 
Real Encyclopádie. Supplement IV 806-853. 

? Anton von Premerstein, Vom Werden und Wesen des Principats (Munich: Verlag 
der Bayerischen Akademie der Wissenschaften 1937) 177. 
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The only consideration speaking against its factuality is the neg- 
ative portrait of the living law ideal given in this tractate. Both 
Wayne Meeks and Goodenough have pointed out that Gaius 1s pre- 
sented in this tractate as the perversion of the vépog Euyvyxog ideal.” 
This antithetical portrait may then simply be a bit of propaganda. 
Given Philo's overall fair portrait, however, it 1s possible that he also 
reports the truth: Gaius considered himself the living law. Our final 
consideration is that, though dressed in Philo's philosophical cloth- 
ing, the portrait of Gaius as the living law may be based upon Gaius? 
own claims. 


Pliny (23 c.E-79 C.E.) 

Pliny’s evidence is somewhat late, but it is sometimes considered as 
evidence for the Hellenistic kingship ideal and so ought to be briefly 
considered here. There are two passages of interest. 

Pliny reports that the Emperor Tiberius controlled the Senate, 
allowing only some legislative responsibility to trickle down to the 
Senate (Epist. 3.20). He also seemed to be able to make any legal 
decision, as evidenced by his use of the decreta in response to a ques- 
tion of Pliny’s (Epist. 10.56).°' Though the Emperor has the power 
to make law, he is not the law, and the apparatus of the justice sys- 
tem remains in place, even if not often considered. 


Suetonius (c. 70 c.E=c. 120 C.E.) 

Suetonius records that Julius Caesar considered his own word law 
(1.77). This appears to be close to the living law ideal. Though Sue- 
tonius is not always a reliable source, the evidence is good that Caesar 
actually made the statement. Suetonius claims that it was a public 
statement and records Titus Ampius as the source for the statement.?? 
Suetonius regards the statement as arrogant, but if it is genuine, and 
there seems to be no reason to doubt it, it may conceivably show 
that Caesar was conversant with the living law 1deal. 


? Wayne Meeks, The Prophet-King (Leiden: E. J. Brill 1967) 49—51; E. R. 
Goodenough, The Politics of Philo Judaeus (New Haven: Yale University Press 1938) 
101-108. 

5! W. W. Buckland, A Textbook of Roman Law from Augustus to Justinian (Cambridge: 
The University Press 1963) 18, says, “where they {the decreta} did make new law, 
they had the force of law.” 

5 On Titus Ampius see E. Klebs, “Ampius” in Pauly-Wissowa Real-Encyclopädie 
L2, 1978-1979. ‘Titus Ampius is known through a number of sources, such as 
Josephus and Cicero, and would be a reliable source. 
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Suetonius also records a number of statements concerning or by 
Gaius which may have some connection with the vönog Euyvxog ideal. 
Gaius had full and absolute power given him by the Senate (4.14). 
He reportedly said, “I have the right to do anything to anybody” 
(4.29). Again, though, the power given Gaius by the Senate did not 
render the laws of Rome null and void. Gaius did have the power 
to make law, but he was not the law himself. That he had the right 
to do anything need not imply a philosophical basis; it implies a lust 
for power. That he was de facto the law need not be argued—this is 
one of the perquisites of tyranny—but he seems to be driven by 
megalomania—he considered himself the equal of Plato (4.34) and 
Alexander (4.52)—and not by 1deology. 


Dio Cassius (c. 155-164 c.E.—c. 230 C.E.) 

According to Dio Cassius, Julius Caesar founded a monarchy (52.1,3), 
and became a king, whether he admitted it or not (52.40,1—2). Caesar 
was advised to take control of the law and make law 1n collabora- 
tion with the best men in Rome (52.15,2). In reality, whatever pleased 
Caesar would be law (52.15,3). This power would not be a license 
to act with impunity (52.34,1), but a chance to do good, in order 
that the Romans might consider Caesar a father and a saviour 
(52.39,3). 

There are connections to Hellenistic kingship in terms of the just- 
ness which Caesar should possess, and in how his subjects would 
regard him, but it is the claim that his word would be law which 
reminds us of of the living law ideal. It also reminds us of Suetonius’ 
claim about Caesar. Caesar is in some ways to be the law; the force 
of this is muted somewhat by the fact that Caesar would still make 
law in conjunction with others, and that the legal system would still 
be in operation (52.34,6-8), but it hints at the ideal and the gen- 
uineness of Suetonius! report. 

Dio also reports that Augustus, as Emperor, was in possession of 
the laws of Rome. When Augustus considers giving up his rule, he refers 
to his adopted father Julius and the power his deified father held: 


As for immortality, we could not possibly achieve it; but by living 
nobly and by dying nobly we do in a sense gain this boon. Therefore, 
I, who already possess the first requisite and hope to possess the sec- 
ond, return to you the armies and the provinces, the revenues and 
the laws (53.9,5). 
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Augustus does this under the pretence of returning Rome to demo- 
cratic rule, but the important information is that the emperor pos- 
sessed the laws. This does not truly impinge upon the living law 
ideal, though, for the possession of the laws differs from the king 
actually being the law. 

Augustus, too, though he made a show of a return to democracy, 
attained autocratic power and the stature of a king (53.11,4—12,1). 
He was as such freed from the laws and written ordinances of Rome 
(53.18,1—2). Again, however great his power was, the laws are not 
abolished and Augustus is not the law; he simply has power over 
them and need not obey them. 

Gaius, who had the same power as Augustus, used it, apparently, 
only to break the law (59.10,2;14,3;15,1) not to become the law. 


Philosophers and Poets 


This mixed group provides a mixture of historical truth and prover- 
bial wisdom, which can, of course, also contain truth. 


Pomponius. Porphyry 

This African of the third century c.E. preserves a kingship proverb 
in his commentary on Horace. In Horace Sat., 2.3,188 a king for- 
bids the burial of a certain Ajax. When asked why, the king replies: 
"[ am the king.” To which the questioner, a commoner, replies that 
this answer satisfies him. In his commentary, written in Latin, Por- 
phyry adds to this a proverb in Greek: “for the fool and the king 
the law is not written.” 

This proverb, also preserved in Hebrew, may indeed be ancient, 
and certainly precedes Porphyry, but its usefulness for the living law 
ideal is minimal. It does not seem to reflect any official kingship phi- 
losophy, but, as the reference to the fool makes clear, a measure of, 
perhaps bitter, reality. 


Seneca 

Seneca speaks in two places of the power of the Caesars and reflects 
the reality, not the philosophy, of the Roman monarchy. In Ad 
Poly. 7.2 he speaks of Caesar who is able to do all things (cui omnia 
licent). In De Clem., 1.8,5 he refers to Nero as omnipotent. In both 
of these cases Seneca seems to be relating statements of fact and not 
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philosophy, apart from which the ideal of the living law is not really 
under consideration. 


The Lawyers 


This evidence is often cited, but it is quite late and its usefulness for 
our purposes is doubtful; it is also not as clear as it initially seems. 


Gaius 
In his Institutes, Gaius, a lawyer, speaks of the emperor as taking the 
place of the law (legis vicem obtinet) (1.4—5). 


Ulpian 
Ulpian, preserved in Justinian’s Digest, speaks once of the Princeps 
not being bound by the laws (1.3,31) and of the emperor as the law 
(Lal). 

The first case in Ulpian does not really enter into the picture; it 
is a common expression of the idea that the Roman emperor is 
released from certain laws. Both the other passages do recall the 
vóuoc £uyvxog ideal. They are from the third century c.E., though, 
and most authorities agree that they are taken out of context and 
refer to an individual case and not the idea of law in general. 
Nevertheless, the language of the living law is here, and was of course 
finally adopted by the Romans; the problem we face is not being 
certain that the idea was being put into practice in the first century 
C.E.? These statements do reflect the development of the role of the 
Emperor in Rome, but they are, for our purposes, too late. 


Comments: The Historical Evidence 


Our conclusions are mixed. Only in two or three cases can we see 
the influence of the living law ideal on the development of Roman 
monarchical claims in the first century B.c.E.-first century c.E. This 


5 The concept was a commonplace in the sixth century c.E. if Justinian's usage 
in his JVovellae is any indication. In JVovella 105, 4 (lines 7-15) he refers to the emperor 
as the “living law" (vönog £uyvxoc) in the context of a discussion of the office of 
the broteta, or “consular governor." The king is given to his subjects as a special 
honour, says Justinian, and God counsels him regarding the laws. He becomes, 
therefore, a “living law.” 
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is something. It is far from the official theory of Roman political 
policy. It is important to bring some perspective to the reality of the 
situation; the influences of Hellenistic kingship do not necessarily 
imply the influence of the vönog £uyvxoc ideal. 

The concerns of kingship are not unique to the living law ideal, 
especially the claim that the king is just and the best man, but the 
elements which follow, it seems to me, must be present for the liv- 
ing law ideal to be present. The following section is an attempt to 
categorize the essential elements of the vöyog éuwoyos literature in 
order to define the parameters of the discussion. 


The vóuog Euyvxog Ideal 


The term vönog Euwvxog is not found until the Hellenistic period, 
but the idea of the good and just king 1s found throughout much 
Greek literature. Connected with this is the idea of the lawgiver, 
which the king was sometimes considered.” The leap to the idea of 
the king as "living law" may not seem a great leap, it may even be 
implied in earlier sources, but it is in fact a momentous step.” In 
claiming the king as somewhat divine, or perfect, or just, our sources 
do not move much beyond other, earlier Greek claims, but in claim- 
ing the king as the living law, they oppose the king to the written 
law, and open the door to a powerful, new, and dangerous concept. 

Throughout Greek history the idea of the king as a philosopher 
or wise man is present, but the king usually brings himself into agree- 
ment or conformity with the law, or more to the point, follows the 
written law. While the idea that the king is “lawful” by reference to 
some other measure is sometimes present in the Hellenistic living 
law sources, and the king does not necessarily contradict the law of 
his city, the new dimension is clear: the written law is superfluous 
for the king and his subjects, for the king is the law. 

There are a number of aspects of the king as law which are unique 
to the vópoc Euyvxog ideal or particularly important to it. There are 
a number of ideas which it shares with all Greek monarchical thought, 


5t Plato, Pol, 300c; Rep., 425a-c; Aristotle, Pol., 3.11,13. Cf. also Hall, “Plato’s 
Legal Philosophy” 183, 192. 

? See Delatte’s discussion in Les Traites 123-163 for the development of the king- 
ship ideal, with special attention to the living law ideal, in Greek thought. 
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and though these are important, our concern is with what makes 
the living law ideal unique. 


The King is the Law 


The material of Archytas of Tarentum, we have argued, is the foun- 
dation of the living law ideal and perhaps genuine. Archytas’ view 
of law is based on a distinction between the vöuoı Hewv ğypagor, 
which are the xotépegkoi Óyeuóveg of the written laws, and laws of 
"wicked customs" (Stob. 4.1,132). Archytas makes a further distinc- 
tion in the “written” law. The law is either the king, a living law 
(Euwvxog), or the inanimate, written law (Gayvyos ypåupa) (Stob. 4.1,135).°° 
Diotogenes says that the king is the most just man and that justice 
is inherent in the law (Stob. 4.1,61). He then claims the king as the 
living law (vönog Euyvxog) or the “lawful leader" (vópiuiog &pyov).? 
The term vopog gwyvyog is not used by Ecphantus, but the king is 
considered a law: the goodwill of the king is like that of a father for 
his son, a shepherd for his sheep, and a law for those who use it.” 
Ecphantus contrasts law and the king elsewhere, saying that purification 
from sin comes from the subjects making themselves like their rulers 
(&pxóvtecow) “whether it be law or king who orders affairs where 
they are" (Stob. 4.7,64). 

The references to the king as law are not confined to the Hellenistic 
fragments. They appear in the Rhetorica ad Alexandrum, in which the 
author opposes democracy, whose final appeal is to law, and kingly 
rule, whose final appeal is to the reason (Aöyog) of the king (1420a, 
21-23). The term “living law” does not appear, but the term “liv- 
ing reason” (Aöyog Euwvxoc) does (1420a,22-25).°° Plutarch also calls 
the king the “living reason” (780c). This phrase becomes synony- 


?9 Stob., 4.1,132,135,136,137,138; 4.5,61; Goodenough, “Hellenistic Kingship” 598, 
A. Delatte, Politique Pythagoricienne 83-85; Holger Thesleff, Texts 33-36. 

57 Stob. 4.7,61,62; Goodenough, “Hellenistic Kingship” 64-73; Thesleff, Texts 
71-75; L. Delatte, Les Traites 37-45, 245-273. 

58 Stob. 4.6,22; 4.7,64—66; Goodenough, “Hellenistic Kingship” 75-89; Thesleff, 
The Pythagorean Texts of the Hellenistic Period. Acta Academiae Aboensis, Ser. A: 
Humaniora, V. 30, no. 1 (Abo: Abo Akademie, 1965) Texts 79-84; Delatte, Les 
Traites 25-37, 164—244. The oddity of this passage seems to be the affection that 
Ecphantus presumes people have for the law. 

`’ The term Aöyog £uyvxog may indeed be an indication of Stoic influence. The 
Logos was a far more important idea for the Stoics than for the Pythagoreans. 
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mous with the living law and has the same significance: one is either 
ruled by the written law or the king. The “living reason" did not 
entirely replace the “living law" though. Musonius Rufus, with lit- 
tle elaboration, calls the king a vönog Euyvxoc, one who suppresses 
“lawlessness and dissension."*? 

The idea appears in other sources, too, but the point is clear. The 
living law ideal replaces the written law with the king, known either 
as the living law or the living reason. This is no license for may- 
hem on the king’s part; far from a license, the king is to be most 
just and, indeed, perfect. The written law is superfluous because the 
king functions in the role of law. It is true that not every discussion 
of the king as the living law opposes written law to the king; some- 
times the king is said to be conformed to the law; but even then 
the written law is no longer necessary because the king fulfills its 
role. The king becomes law for his subjects and they need only fol- 
low him. 


The King's Closeness to God 


The ability to become the law for his subjects derives in part from 
the close relationship the king has to God. This close relationship, 
and the special status of the king, allows the king to function as a 
god to his subjects in some cases, and to recreate God's cosmic order 
in the political community. In Archytas’ treatise, it is God's unwrit- 
ten law which informs the king and enables him to become a liv- 
ing law. As the law, the king, through his closeness to God, brings 
harmony to the human soul and the political order, because the 
“law educates the soul and organizes the life.”°' Diotogenes claims 
that “it is right for the king to act as does God in his leadership 
"? By acting as God, the king brings 
the whole kingdom into harmony; this harmony mimics that of the 
cosmos. The king then becomes a “deity among men.”™ 


and command of the universe. 


For majesty, a godlike thing can make him admired and honored by 
the multitude; ... he must separate himself from the human passions, 


99 Stob. 4.7,67; Lutz, Musonius 64—65. 

9! Stob. 4.1,132; Goodenough, “Hellenistic Kingship" 59; Delatte, Politique Pytha- 
goricienne 83. 

© Stob. 4.7, 61:263£; Goodenough, “Hellenistic Kingship", 67. 

55 Tbid.,” 68. 
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and draw himself up close to the gods, not in arrogance, but in high- 
mindedness and in the exceeding greatness of his virtue.®* 


This closeness to the divine allows the king to affect the souls of his 
subjects. Ecphantus especially stresses the unique and high status of 
the king—the king is shaped, uniquely, in the image of God, and 
occupies a place between man and God. 


He is like the rest [of mankind] indeed in his earthly tabernacle 
[ox&vog], inasmuch as he is formed out of the same material; but he 
is fashioned by the supreme Artificer, who in making the king used 
himself as an Archetype.” 


Sthenidas, too, states that the king 1s a wise man and because he is 
wise “he will be a copy and imitator [GnAwtéc] of the first God." 9? 
By imitating God, the king adopts God's many attributes: he is mer- 
ciful, a support to his subjects, a teacher of beauty, and the law- 
giver. Most of all, he is a father to his subjects. 

Plutarch, too, speaks of the ruler as forming himself in the 1mage 
of God, so as to become the law for his subjects (781b). Musonius 
Rufus stresses the importance of the king as an imitator of Zeus, 
and, therefore, a father to his people.” 

This close relationship to God defines the king in the Hellenistic 
Pythagorean fragments, and among many of the authors who are 
dependent upon the concept. The king is an imitator of God. By 
virtue of the imitation, however, he becomes a god to men, and is 
able to guide and, indeed, “save” his subjects. His own function as 
a divine being is related closely to his role as faithful subject. 


The King’s Relationship to his Subjects 


This last point leads directly to our next theme: the love between 
the king and his subjects. Since they are often like gods to their sub- 
jects, the king has a profound influence upon them and they in turn 
desire to follow the king. The king must love his subjects, and 
desire to help them, to be a true living law. 


64 


Ibid., 72. 
? Stob. 4.7,64; Goodenough, “Hellenistic Kingship” 76. 

59 Stob. 4.7,63; ibid., 73-74. 

9 Lutz, Musonius 65; Stob. 4.7,67. Compare to Sthenidas’ use of CnA@tés in Stob. 
4.7,63. 

55 Goodenough, “Hellenistic Kingship" 59. 
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Archytas says that the king must love his subjects and act only 
in their interest. Diotogenes expresses more clearly how the king 
actually brings his subjects to good and virtuous lives: simply by 
looking at the king, their souls will be brought into harmony.” 
Sthenidas also claims that the king must be fatherly and merciful to 
his subjects," but it is Ecphantus who supplies the most beautiful 
witness to the relationship between the king and his subjects. If the 
Logos of the king is accepted, says Ecphantus, it heals the corrupted, 
the sick, and the sinful; the king 1s able to cause his subjects to turn 
to the good.” Quite simply, he can make them better. 

This is found in a number of other sources too. The author of 
the Rhetorica ad Alexandrum tells Alexander that he is a model for his 
subjects, a model which causes them to desire the virtues of the king 
(1420b,15-19). Plutarch considers this function of the king as the 
core of the king’s purpose: the king is to make himself virtuous, and 
then lead his followers to virtuous lives (780b). Cicero, too, speaks 
of the king who protected the weak from wrong (De Off. 2.41) and 
acted like a father to his subjects (De Rep. 1.54). 

The king's love for his subjects and his ability to make them vir- 
tuous are found in a number of sources which echo the Hellenistic 
Pythagorean fragments. This 1s a central point of the living law ideal. 
No less central to the ideal is the king as a virtuous and just man. 


Harmony (&puovío) 


More significant is the distinctly Pythagorean ideal of the king who 
brings harmony to his subjects and to his state.” Archytas says that 
the law is to the soul and life as harmony is to hearing and speech." 
Law brings harmony to the soul and life; so too does the king, who 


© Stob. 4.1,135; Goodenough, “Hellenistic Kingship" 60. 

7 Stob. 4.7,62:265f.; ibid., 72. 
Stob. 4.7,63; 1bid., 74. 
7? Stob. 4.7,65; ibid., 89. 
7 Delatte, Les Traites 164f. 
Stob. 4.1,135-82,15-17; Goodenough, “Hellenistic Kingship” 59; Delatte, Politique 
Pythagoricienne, 84 says, “il est remarkquable encore que la comparison de la loi avec 
l'harmonie soit exprimée sous la form d'un rapport: 

Loi Harmonie , 
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is the living law. Archytas further states that virtue arises from a 
harmony of reason (the king) and the irrational (the ruled) (Stob. 4.1,135). 

Diotogenes states that the goal of the king is to bring the same 
harmony to his kingdom that God brings to the universe.” In this 
regard, the king imitates God and the state imitates the universe. 
Ecphantus relates the harmony of the state directly to the king's role. 
But not only the harmony of the state rests with the king: “private 
matters of accord must be brought into accord with his single rule 
and leadership." The harmony which the king brings knows no 
boundaries. 

Ecphantus states that the nature of every being is in harmony 
with the cosmos (Stob. 4.7,64). The function of the king is integral 
not only to his subjects, but to the order of the world itself. To fol- 
low the “law” is to take one's place in the cosmos. 

Indeed, the state is “an imitation of the order and harmony of 
the world." Law 1s central to the king's rule and to the harmony of 
the state, because law is central, inherent, in the cosmos. This means 
that the king, in imitating God, becomes the living law, an “absolute” 
(avuredOvvov) ruler, and a god among men (Beög Ev &vOpónoi)." It 
also means that the harmony of the state and its subjects rests squarely 
with the king. 

The king knows “that the harmony of the multitude whose lead- 
ership God has given him ought to be attuned to himself,” and so 
"the king would begin by fixing in his own life the most just limi- 
tations and order of law.”” There is no harmony, therefore, if the 
king is not lawful, that is, just. If, however, the king meets the require- 
ments of his position, merely looking at him brings harmony to his 
subjects and to the political community (Stob. 4.7,62).? 

It is not surprising to find this concentration on harmony in the 
Pythagorean fragments—it was a centre of Pythagorean thought??— 


75 Stob. 4.7,61-264,11; 264,15; 264,18; 265,10; 4.7,62-268,12; 269,2; 269,3; Delatte, 
Les Traites 37-45; Goodenough, “Hellenistic Kingship" 65-73. 

78 Stob. 4.7,61; Goodenough, “Hellenistic Kingship" 67. 

7 Stob. 4.7,61; ibid., 68. 

8 Stob. 4.7,62; ibid., 71. 

7? Delatte, Les Traites 271. 

9? See, for instance, Flora R. Levin, The Harmonics of Nicomachus and the Pythagorean 
Tradition (Amer. Class. Stud. 1; University Park, Pa.: American Philological Association 
1975) 1. She says: “that there is an intrinsic symmetry in the natural universe, founded 
on a mathematical necessity and expressible in the commensurable terms of a musi- 
cal harmonia, is a conception consistently connected with Pythagorean doctrine." 
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but statements regarding harmony are found in the secondary wit- 
nesses as well. Musonius speaks of the king as eflecting “good gov- 
ernment and harmony.”®' Plutarch echoes the idea of harmony when 
he speaks of the subjects molding themselves to fit the king's pat- 
tern (780b). 


Imitation (uiunoıg) 


The idea of imitation, in the classical sense of the term— forming 
oneself in the image of the original—runs throughout the kingship 
texts. The first occurrence is in the writings of Archytas. Archytas 
claims that “the law will be conformed to nature, if it imitates the 
justice (Sixo.ov) of nature.” This Stoic-tinged sentence illustrates the 
degree to which the law was simply a part of the cosmic order; the 
king, in the same way, is to imitate the order and take his place in 
it: he, too, is the law. 

The idea of imitation, however, comes especially to the fore in the 
work of Ecphantus. The beauty of the cosmic order, says Ecphantus, 


is revealed straightway, if the one [the king] who imitates [God] in 
his virtue is beloved at once by him whom he is imitating and by his 
subjects. 


The greatness of the political, and cosmic, order is revealed through 
imitation, for when true imitation occurs, each element functions 
properly. The king is king not by virtue of his place, but by virtue 
of his actions; the same is true of the subjects of the king. 

Even God, though, would like the subjects of the king to imitate 
God and those who do imitate God do “all things better than other 
people.”®* The king who occupies a position between man and God 
is the true imitator of God, however, and he is the true focus of his 
subjects. For “the king alone is capable of putüng good into human 
nature so that by imitation of him, their Better, they will follow in 
the way they should go." The imitation of the king drives evil from 
his subjects’ souls. 


9! Lutz, Musonius 65. 

9 Stob. 4.1,136-83,19; My translation; cf. with Delatte, Politique Pythagoricienne 
91-92. 

3 Stob. 4.7,64; Goodenough, “Hellenistic Kingship” 77. 

st Stob. 4.7,65; ibid., 89. 

55 Stob. 4.7,65; ibid., 89. 
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Sthenidas, too, calls the king an imitator (notés) of God (Stob. 
4.7,63). To be a king one must be an imitator of God, for the attrib- 
utes of God must belong to the king if he 1s to be a true king. A 
true king is worthy of imitation. 

Musonius, echoing Sthenidas, says the king must be GnAntüv for 
God: a true imitator. The author of the Rhetorica ad Alexandrum states 
simply that the king is to be the model upon which his subjects pat- 
tern themselves (1420b,13-19). 

It is in the act of imitation, by the king of God, and by the peo- 
ple of their king, that harmony 1s maintained and justice and good 
order reign, not only in the cosmos and the political order, but in 
personal lives. 


“Communion” (Koıvovia) 


The most common concept in the kingship fragments, at least in 
terms of number of appearances, is the idea of “communion” or 
“fellowship” (xowovto). The idea of communion between a king and 
his subjects has a special resonance in these texts. It speaks of a spe- 
cial, almost mystical, relationship which arises as a result of &puovío 
in the community. At times it seems to be a mystical or religious 
union between the king and his followers. It is confined to the 
Hellenistic texts. 

The term can imply, of course, simply a community." But even 
here the sense of community is that of a community harmonized by 
the proper function of each of the member parts. If the parts do 
not function, the community 1s in disarray. 

More common, however, 1s the mystical nature of the term stressed 
by Ecphantus: 


for the first and most necessary of all things for the human race is 
that communion shared in by the king over men as well as by the 
master who rules all things in the universe. For apart from love and 
communion existence is impossible.?? 


3 Lutz, Musonius 64. The expected translation of {nAnthv, zealous, is not in view 
in this passage. See H. G. Liddell, R. Scott, H. S. Jones (eds.), A Greek-English Lexicon 
(Oxford: Clarendon Press 1978) 755; they offer this passage, and that of Sthenidas, 
as examples of the meaning “true imitator," or “emulator.” 

# As in Archytas, Stob. 4.1,135-82,19; the obvious choice for this meaning, how- 
ever, is usually, tò xoiwóv. 

9 Stob. 4.7,64; Goodenough, “Hellenistic Kingship" 83. 
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This kowovío is special because God and the king do not actually 
need ordinary communion. This kowcvío is necessary because it is 
"love which shares in a common purpose in a city {which} is a 
copy of the unanimity of the universe.”® This kowovia among God, 
the king, and the ruled produces harmony. For the subjects, it pro- 
duces obedience and love for the king. The king, in turn, loves and 
has communion with his subjects, just as God has with his cosmos 
(Stob. 4.7,64). 

One of the ways in which the king is just is through equal com- 
munion with all of his subjects (Stob. 4.7,66). Because he loves them 
equally he can not treat any of them unjustly. 

Diotogenes, too, links koıvovia to justice. 


For justice bears the same relation to communion as rhythm to motion 
and harmony to the voice; for justice is a good shared in common 
between the rulers and the ruled and is accordingly the harmonizing 
principle in the political community.” 


It is from this special relationship, this mutual kowovío, between 
ruler and ruled that equity is established, and mercy and justice 
emerge. 


Other Hellenistic Kingship Traits 


This section is designed to stress the “Hellenistic” nature of the king- 
ship treatises; though unique, these treatises were also part of a larger 
body of Hellenistic kingship speculation.” The terms discussed here 
are also central to one or more of the Pythagorean writers in their 
discussions of kingship. They also appear in later writings in the liv- 
ing law tradition. 

Interestingly, most of the terms are specific to certain authors in 
the fragments we are examining. While Archytas, Ecphantus, and 
Diotogenes all use a form of owtmp to describe the king, only Ecphantus 
uses £üvotx and only Diotogenes uses edepyerng.” The terms we do 
have, however, are called by W. Schubart the *Hauptbegriffe, die... 


® Stob. 4.7,64; ibid., 83. 

9" Stob. 4.7,62; ibid., 72. 

9! Aalders, “Nöuog Euyvxoc,” 316-317, 322. 

® Sthenidas contains no “Hellenistic” kingship terms, but his tractate is by far 
the shortest; it is difficult to know what is missing. 
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das Wesen des hellenistischen Kónigtums am reinsten ausdrucken."?? 

Archytas (Stob. 4.1,138), Ecphantus (Stob. 4.7,64), and Diotogenes 
(Stob. 4.7,61) all refer to the king as the saviour. This is a pure 
expression of Hellenistic kingship speculation, and a pure expression 
of what people wanted from a king. Yet, the term does not gen- 
erally refer to a spiritual saviour; more often than not it refers to 
the physical salvation of a given city or people by a king. Goodenough 
is correct to see something more than simply the physical salvation 
of a body politic referred to in the Pythagorean fragments, particu- 
larly with Ecphantus, but a warning should nevertheless be sounded: 
the somewhat mystical personal/political ideal does not approach the 
religious heights of Philo's view of God, and the concepts should not 
be conflated. 

An important concept is also that of the king as eoepyétng or 
“benefactor” of his people.” This appears only in Diotogenes, and 
it is fundamental to his work. The king is to “do good” to his peo- 
ple, to “benefit” them. Though this becomes a title of great significance 
for Hellenistic kings, it is again grounded in practicality: the king is 
to physically benefit, bring boons, to his people. It is not clear whether 
the king who administers these acts takes on a more intense, height- 
ened mystical significance—it is possible—but the acts he adminis- 
ters never leave the realm of human actions. 

The third major concept, edvoro, occurs only in Ecphantus. Evvotx 
is the “good will” which is to exist between the king and his sub- 
jects. In light of Ecphantus’ concentration on kowovto and pipnots, 
cŭvowa conjures up images of a special, even religious, bond between 
ruler and ruled.” 

All of these concepts speak of the functions of the good king, and 
sometimes the response of the subjects. They are all powerful con- 


55 W. Schubart, “Das hellenistische kónigsideal nach Inschriften und Papyri" in 
Archiv für Papyrusforschung und verwandte Gebiete, Band 12. (Leipzig and Berlin: B. G. 
Teubner 1937) 13. 

% Goodenough, “Hellenistic Kingship” 85, 98; Delatte, Les Traites 225-226, 249; 
A. D. Nock, “Soter and Euergetes" in Essays on Religion and the Ancient World II (ed. 
Zeph Stewart; Cambridge, Mass.: Harvard University Press 1972) 720-735; Paul 
Wendland, “oornp” in ZNW 5 (1904) 335-353; Julius Kaerst, Geschichte des Hellenismus. 
II (Leipzig and Berlin: B. G. Teubner 1926) 313, 318£ 

® Schubart, “Das hellenistische Königsideal” 13-15; Delatte, Les Traites 138, 253; 
Goodenough, “Hellenistic Kingship” 98; Nock, “Soter and Euergetes” 720-735. 

?9 Schubart, “Das hellenistische Königsideal”, 5, 8-9, 13; Delatte, Les Traites 227, 
231-232. 
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cepts in the Hellenistic world and beyond. Some important Hellenistic 
kingship terms are not present, such as ktíotng (creator), but most 
of the most significant terms are found in the Pythagorean texts. 
Even some secondary terms occur. 

Diotogenes states the king must be a wıioorovapia (hater of evil). 
This is an important designation, and almost achieves the status of 
a title in the Hellenistic era." Ecphantus’ reference to the king as 
one who appears or manifests himself (eripatveodaı) is a central term 
of kingship. The idea of the “appearance” of the king takes on mys- 
tical proportions in the Hellenistic period, with &xwovüig becoming 
a most popular title for a king. Other, less important, Hellenistic 
kingship terms appear intermittently throughout the texts, such as 
eovouta (good government) and eooépe (piety). 

What all of these terms point to, of course, 1s the provenance of 
the texts, the early Hellenisüc era, but also to the special nature of 
the vöuog Euwvxog writings. Though these terms show them as part 
of Hellenistic speculation, it is the other terms, previously examined, 
which make them unique. 

Interestingly, Hellenisüc kingship terms abound in the work of 
Musonius Rufus as well. Derivations of cmp and có abound, as 
do edepyerng, ó(kotoc, and ebvouto.? Similar terms occur in Plutarch, 
Philo, and in the Ahetorica ad Alexandrum. 


The Just King (6 dixatos) 


Though no less central, the idea of the just king is somewhat less 
important in the unique concept of the king as living law, because 
the ideal of the just king is found in almost all Greek sources on 
kingship.'°? Not many people desire an unjust king! Nevertheless 
the idea is integral to this concept, as well as to Hellenistic king- 
ship. '?! 


9? Schubart, “Das hellenistische Königsideal” 8. 

?5 Nock, “Notes on Ruler-Cult I-IV” in Essays on Religion and the Ancient World I 
152-159; Goodenough, “Hellenistic Kingship” 98. 

° Lutz, “Musonius” 60, 62, 64. 

' See Born, “Animated Law in the Republic and Laws of Cicero" 131f., #26. 
Here he appends a list of attributes found among most Greek authors on kingship. 
Some of these are Justice, Virtue, and Wisdom. He lists these with references. 

11! Schubart, “Das hellenistische Königsideal” 7. 
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Archytas states that the most reasonable man should rule, for he 
is the best man.'? Diotogenes agrees, claiming that “the most just 
man would be king, and the most lawful would be most just."!?? 
The king is the best in the earthly realm, as God is the best in the 
heavenly realm.'* Sthenidas, too, designates the king a wise man, 
and links this with the king’s imitation of God, but it is Ecphantus 
who tells us that the king is a unique creation, shaped in the image 
of God. And like God, the king is perfect in virtue (Stob. 4.7,64). 

What 1s unique about this common Greck theme in these sources 
is that the king is just because he is the law. He is also “conformed” 
to the law. The idea of the just king who aligns himself with the law 
is found in Archytas,!® Diotogenes,'°° Ecphantus,'” and Sthenidas.! 

Musonius says that for the king to arbitrate justice for his sub- 
jects, he must be just. The king, above all, must be trained in jus- 
tice. Plutarch expresses the same ideal, in perhaps its most elegant 
statement: 


Now justice is the aim and end of the law (and) law is the work of 
the ruler, and the ruler is the image of God who orders all things... 
by his virtue he forms himself in the image of God (780e). 


Cicero says that kings existed so that people would enjoy justice (De 
Off. 2.42—42). It seems true that the expression of the king who con- 
forms himself to the law and becomes the law is found preeminently 
in the Pythagorean fragments, but the idea of the just and lawful 
king is found in all the witnesses. 

The last element of the just king, already touched upon, is his 
affection and love for his subjects. Archytas says that the king must 
be a lover of men. Diotogenes claims that the king 1s occupied with 
doing well for and benefiting his subjects. Sthenidas concentrates on 
the king's mercy and fatherly attitude toward his subjects. Ecphantus 
says that the king “has the same love and communion with his sub- 


102 Stob. 4.1,135; Goodenough, “Hellenistic Kingship” 59. 
95 Stob. 4.7,61; ibid., 65. 

10t Stob. 4.7,62; ibid., 68. 

105 Spb. 4.1, 135-138. 

106 Stob. 4.7, 61-62. 

107 Stob. 4.7, 64—66. 

108 Stob. 4.7, 63. 
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jects as God has with the universe and the things in it.” The king, 
according to Ecphantus, has complete good will for his subjects, and 
his subjects good will for him. 

Goodenough, in fact, claims that in understanding the relation- 
ship between the king and his subjects, we have “grasped the mean- 
ing which lies behind the conception of the Animate Law."! What 
is this meaning? 


The king is personally the constitution of his realm, that all the laws 
of localities under him must be ultimately moulded by and express his 
will. But more, he 1s the saviour of his subjects from their sins, by giv- 
ing them what the Hellenistic world increasingly wanted more than 
anything else, a dynamic and personal revelation of deity.!!! 


The king as the law was the Hellenistic answer to a search for mean- 
ing and hope, and an escape from the arbitrariness of law and moral- 
ity. The subjects under the living law 


will at last have achieved the dream... of all Greek ethical think- 
ing... to live spontaneously by divine law and dispense with the seri- 
atim compulsion and injustice of the written code.'” 


In many ways they were free from the written law. 


Conclusions 


The living law ideal is a powerful concept. More than in any other 
concept of “higher” law the entire written law is replaced. The king 
substitutes himself for the law. The written law is indeed superfluous. 
Of course, the king must be lawful and just and act only out of 
compassion for his subjects, but the dangers inherent in the concept 
are obvious. It was perhaps not a ubiquitous concept, but it was 
present, and, moreover, it was dynamic. It may well be that it was 
the danger of the concept which caused it to be mentioned so rarely; 
tyrants hardly need philosophical justification to legitimize their doings. 


109 Goodenough, “Hellenistic Kingship" 84. 

110 Tbid., 91. 

!! [bid., 91; see also Chesnut, “The Ruler and the Logos,” 1312. 
112 Tbid., 91. 
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As the living law, however, the king was to be "lawful" to bring 
himself in line with divine or eternal law, though this 1s stated clearly 
only once or twice, and bring about virtue in the lives of his sub- 
jects. The “higher” quality of the living law seems to rest on his 
imitation of God, his perfect Justness, and, especially, his ability to 
be the law for his subjects in such a way that they desire to follow 
the law. 


The Task 


'These complex and powerful ideas have come down to us not only 
as anclent history, as the survey here indicates, but as living con- 
cepts in modern life. The ideas have lasted because they speak to 
the need to root law in something other than convention and arbi- 
trariness: surely there is truth? 

These ideals seek to root the essence of law, a norm for moral 
behavior, and its function, the insurance of justice, in sources which 
transcend the mundane and the arbitrary. Law may be intrinsic, 
written in the nature of the world and of humankind, or extrinsic, 
living in the true king, or enshrined in the heavens as eternal norm, 
but these concepts affirm that law is not subject to whim. 

Our purpose now is to apply them to the thinking of Philo. What are 
the connections between this Jewish thinker and philosophic thought 
on the superfluity of the written law in the Greco-Roman era? 


CHAPTER FOUR 


PHILO AND oog 


In a study of “higher” law in the Greco-Roman world, Philo pre- 
sents to us a picture unlike any other. He weaves a tapestry of com- 
plexity and beauty. This tapestry reveals to us not only the patterns 
of Philo's thought on Greek law, but, indeed, as much, or more, 
information on &ypo«oc vóuoc, vóuog Pboewc, and vóuoc Euwuxog as 
is found in most other ancient sources. Indeed, Philo is the only 
ancient author who explicitly discusses all three of these concepts. 
Philo is not simply an object of study in terms of how he uses these 
sources, he is a source himself. 

The goal of this study is narrowly defined but wide in its scope. 
Did Philo in his use and adoption of these concepts somehow ren- 
der the Mosaic law superfluous for some people? Does the presence 
of ideas of “higher” law reduce the Mosaic law in Philo's writing to 
something which is less than necessary for certain, gifted people? 
The concepts with which Philo works are susceptible to such inter- 
pretations, if only—as with the Greek authorities he follows—for a 
small group of people. 

Because of the importance of qócig in understanding the law of 
nature and the related forms of higher law in Philo, and for under- 
standing the place and role of God and humanity in the cosmos, 
our study will begin with an overview of nature in Philo's work. 
This overview is significant because Philo's view of nature differs 
from the Stoic view, and because Philo's view of the world, a united 
whole, 1s important for understanding his view of law. 

The major strands of Greek thought on qoig are found in Philo. 
These include qóoig as the power of life and growth; oig as the 
particular characteristic of any thing or being; and q0oig as the inher- 
ent order and reason of the cosmos, seen par excellence in the vönog 
pboewg, but manifesting itself in every living thing.’ Philo's thought 


' See Hans Leisegang, “Physis” in Pauly-Wissowa Real Encyclopádie 20.1 1130-1164; 
Greene, Moira 223-228; 410,413; F. Heinimann, Nomos und Physis. Nature as the 
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also includes the idea of the qoi; of God, separate from and tow- 
ering over the created nature.? 


pvoıg: The Power of Growth and Life 


This is perhaps the earliest Greek view of nature.” Nature as the 
power of growth and life is clearly evident throughout Philo’s work 
(Deus 37-38). Seeds and fruit are the works of nature, not culture 
(Her. 121). The ability of a plant or an animal to bear fruit is deter- 
mined by nature (Congr. 4). A vine is a piece of nature’s handiwork 
(Mut. 162). Nature's work 1s to be seen everywhere. Though trans- 
formed by t£xvn, food is also a gift of nature (Spec. 2.158-159). 
Nature also divides the seasons (Legat. 190) and establishes the equinoxes 
(QE 1). Nature bestows on humanity “all gifts” (Sacr. 98-102; Agr. 
7-8; Post. 103-104). 

Nature also gives life to human beings. Nature is the common 
mother of all humankind (Decal. 41-43; Agr. 30-31; Somn. 2.262; 
Legat. 126). The sense-perceptions are created by nature (Somn. 1.27). 
The tongue is a gift of nature (Spec. 2.6). Nature has also formed 
the marriage union (Abr. 248-249), presumably to foster life, for on 
numerous occasions Philo refers to the womb as the workshop of 
nature (e.g. Legat. 56-57). The course of nature is active until the 


reason inherent in the cosmos includes under its rubric the two first categories. This 
points to the difficulties of these divisions. There 1s great unity in Philo's universe 
and it is manifested throughout the cosmos. The character of a plant, for instance, 
is specific, but insofar as it fulfils its specific nature, it shares in the nature of the 
universe. 

? A number of commentators over the years have argued that pboıg and God 
are synonymous in Philo; I hope to demonstrate that this is not so. See Hans 
Leisegang, “Physis” 1160-1161. He is most emphatic: Physis = God; E. R. 
Goodenough, By Light, Light: The Mystic Gospel of Hellenistic fudaism (New Haven: Yale 
University Press 1935) 31-54; James Drummond, Philo Judaeus or the Jewish-Alexandrian 
Philosophy (Amsterdam: Philo Press 1969; repr. of London 1888 ed.) 62,167; Gerhard 
Delling, *Wunder-Allegorie-Mythus bei Philon von Alexandrie" in Studien zum Neuen 
Testament und zum hellenistischen Judentum (Göttingen: Vandenhoeck & Ruprecht, 1970) 
72-129. See also Adele Reinhartz, “The Meaning of vópog in Philo’s Exposition of 
the Law” in SR 15/3 (1986) 341—342. 

* There are a great many articles dealing with this, and many have been dis- 
cussed in Chapter Two. An argument for this view is provided by F. J. E. Woodbridge, 
“The Dominant Conception" 359-374; an argument against by A. O. Lovejoy, 
“The Meaning of Physis” 369—383. 
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birth of the child, after which nature no longer participates in its 
development (Abr. 193-195). The course of nature also contains death, 
which is simply a part of the process of life (Mos. 2.281). 

The creative force of nature, the force of growth and life, comes 
to us too in the shape of needs and longings, to which our bodies 
must respond. There is a course of nature for each thing (Leg. 1.107), 
for nature has created all things in a unique and particular way (Leg. 
3.64). The need to eat, as well as other bodily needs and functions, 
was appointed by nature (Leg. 3.145-147). 

The opposite of the existence of natural drives is the limits which 
nature sets upon all things (Mos. 1.26-28; Decal. 41-43). These lim- 
its must be obeyed. Nature "intends" for all things "something" 
specific (Spec. 2.48). Each living thing, given the power of growth 
and life by nature, strives to become, and to maintain, what it truly 
is (Aet. 35-37). 

This view of nature 1s probably the most common view of nature 
even today: nature is the inherent growth and life found in each liv- 
ing thing. What is different is the idea that each living thing has a 
role proper to itself which it ought to fulfil to be truly itself. This 
touches already upon the view of nature as the inherent character 
of things. 


gto: The Inherent Character of Things 


The unique, characteristic nature of each living thing is a powerful 
component of the Greek view of nature. It is found throughout 
Philo’s writings. The specific nature which all living things contain 
is a part of the greater nature of the whole. It is the “stuff” of any 
thing or being, that which characterizes and defines it. Philo can 
therefore speak of the “nature” of the Good, and on the other hand 
speak of people who are “by nature” combatants: in both cases Philo 
is speaking of the inherent character of the thing in question." Both 
a human being (Opif. 82-85) and a number (Opif. 95-97) have char- 


acteristic natures. Important for us, however, are Philo's discussions 


* [t can also mean they share in “nature” writ large, that is, they are what they 
are by virtue of nature, as well as by their own nature. This ultimately amounts to 
the same thing in Philo's thought, as is true in Stoic thought. 
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of human nature. The nature of a number, for instance, is not in 
doubt; but when it comes to human nature, the true nature of 
humankind is open to question. 

Not every human “nature” is positive. Philo can speak of people 
whose personal nature is contrary to light (Leg. 1.18). Other human 
natures though reject pleasure, and so are wholesome (Leg. 2.105). 
It is no surprise then that Philo can speak of natures which are 
mutually hostile (Leg. 3.7). It is God who has made some natures 
evil and some good (Leg. 3.75)? Though the true nature of human- 
ity is to partake in the good, there are contending natures of good 
and evil which may be present in each person (Sacr. 4). 

Noah had an excellent nature from birth (Leg. 3.77-78; cf. Somn. 
1.171-172 for Isaac). Others are said to have generously gifted natures 
(Deus 61-63). Elsewhere, Philo points out rational (Migr. 68; Somn. 
1.106) and logical (Migr. 78) natures. There are also imperishable 
(Mut. 14) and happy (Mut. 84-86) natures. The wise man, who is 
born good, like Isaac, has a nature which acts as a light to all who 
have rational natures (Somn. 1.176). There are great “natures” (Jos. 
118; Mos. 1.21-22, 59-60). The greatest nature of all belonged to 
Moses, who perfected his “nature” (Mos. 2.59). 

Philo can also speak about “fleshly” natures, which are opposed 
to spiritual, or good, natures (Det. 83-84; Gig. 30). Some, says Philo, 
are altogether dull in their natures (Somn. 1.236). Philo says that even 
Joseph could not direct irrational natures (Agr. 56; Somn. 1.109—111), 
and that *Egypt"—which almost always connotes the baser elements 
of humankind*—cannot rise above its own nature (Mut. 117). 

While Philo affirms what most anyone can observe, namely, some 
people are good and other people are bad, he roots these tenden- 
cies in human nature. On the other hand, Philo affirms that all 
human beings have the same nature (Post. 160). Philo speaks as well 


? Here the problem of the creation of evil and the question of free-will and pre- 
desünation are met. Nature has, after all, its own “character” to fulfil, and this is 
most certainly to do good. Who creates these evil natures? Why would God cre- 
ate a nature contrary to the “true” nature of man? The question whether one truly 
has an “evil” nature will be discussed elsewhere, for Philo seems to imply that one 
can choose his “true” nature. See H. A. Wolfson's discussion, Philo: Foundations of 
Religious Philosophy in Judaism, Christianity, and Islam, Vol. I. (Cambridge, Mass.: Harvard 
University Press, 1947) Vol. 1 426-456. 

® Alan Mendelson, Philo’s Jewish Identity (BJS 161; Atlanta: Scholars Press 1988) 
117. 
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of the true nature of mankind (Det. 274). Good 1s conformable to 
man's nature, claims Philo, but evil is not (Mut. 197-199). Does Philo 
contradict himself? Is there in fact a true nature of humanity, as 
there is a true nature of the sun, or of salt? What is the true char- 
acter, the inherent character of humankind? Or are there many? 

Philo does not enter into contradiction, if the shades of meaning 
in Philo's understanding of the nature of humanity are maintained. 
Philo speaks both of the ideal nature of humankind—the true, or 
inherent nature—and the observable facts of man's nature—people 
are different and some are bad.’ This tension is not unique to Philo 
in the ancient world; it was almost inevitable given the common 
view of each thing having its own particular nature. This was an 
easy view to maintain until human beings were added to the equa- 
tion. For while cats and dogs seemed to have no trouble fulfilling 
their animal natures, humans stumbled far from the ideal. How 
should we account for it? 

Cicero, too, stressed that people are different and unique (De Nat. 
Deor. 2.34,39). Not every good person has the same nature, and not 
every person is good (De Rep. 3.33). One 1s supposed to maintain 
one's own individual nature, if it does not involve any transgression 
of the universal nature, but a “bad” nature is to be rooted out. 
Those who have “bad” natures are still able to share in their true 
nature, but the way is much more difficult than for someone whose 
nature is good at birth (De Off. 1.106-113). 

In Philo's thought, we can distinguish among a number of levels 
of human nature. At one level, some of Philo's natures are simply 
"types" or "characters." These can be, potentially, cast off and tran- 
scended. Though changing one's “character” is no light task, these 
"natures" have, finally, no true significance. 

For above the “character” of a person, however difficult it is to 
alter, are our fleshly and spiritual natures, or rational and irrational 
natures, which all humankind shares (Gig. 30). The reason why there 
are evil people, who partake in less than ideal natures, is that the 
soul can be shaken from its proper nature (Decal. 142; cf. QE 2.106; 
Legat. 118). Humans are created and corruptible, and if thrown 
off course a person shares more in the fleshly, or irrational, than 


7 That Philo maintains a distinction in natures based on observation is clear from 
his claim that children imitate their father's nature (Sacr. 68—69). 
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spiritual nature of humanity (cf. Leg. 3.104).* These categories both 
have real meaning, and existence, but the fleshly nature is not the 
true nature of humankind. The true nature of humankind is the 
spiritual nature. 

There is, indeed, only one true human nature (Ebr. 164—167; Congr. 
122; Mut. 46,225; los. 25; Legat. 75). The true nature of humankind 
1s to partake in the good; the problem is, of course, that human 
beings, alone among created beings, can say no to their true nature. 
As Wolfson says, “All men have a knowledge of the good, but some, 
notwithstanding that knowledge, choose by their own free will to fol- 
low the base."? The good is the goal, however, to which human 
nature ultimately strives, for nature in each case strives to maintain 
its true nature (Aet. 35-37).'? 

We can sum up our findings thus far. There is a true, inherent 
nature, in which all men are meant to share, and a fleshly nature, 
having many manifestations, in which we do share, because human- 
ity is corruptible. Below these categories are types of human natures, 
some of which are good, some of which are bad, but none of which 
are truly decisive. A type of nature which is more suited to evil, for 
instance, can be led upon the path to goodness, 1f the right choices 
are made, and with the help of God; the predisposition of a per- 


* Mendelson, Secular Education in Philo of Alexandria (Cincinnati: Hebrew Union 
College Press 1982) 48—51 discusses a three-pronged typology of human beings 
which is located in a number of places (Her. 45-46; Leg. 1.92-94; Gig. 60-63; QG 
4.243). Mendelson indicates that the lowest of these types, the gadAog, have cho- 
sen the way of wickedness instead of the way of the uécog. Once they have cho- 
sen the way of wickedness, they are not at liberty to change their lot (59—60). 

Free will, therefore, is a limited option. “It would seem that the less gifted the 
individual (at the start), the less successful he will be in any endeavour to lift him- 
self” (59). The person, like Moses, who is by nature good, is good by the grace of 
God. The person who occupies the middle ground can choose the good or the 
bad, but he can not choose to be Moses. “There can be no progress without the 
active aid of God" (59). Nature is a gift of God, and choice is not unlimited. “Philo 
was not thinking in terms of a concept of absolute free will when he charted these 
courses" (60). 

? Wolfson, Philo Vol. 1 437. Mendelson, Secular Education 58-59. 

10 The ability to choose the good is, as we have seen, limited to some degree 
by birth and nature. The real choice for the lowest category of human beings, the 
paoc, is the choice made to descend to the basest of natures from the level of 
the uécog; once this occurs there is little chance for improvement. The choice of 
the u&oog, however, can also be to choose good. This is where free will enters the 
picture. ^A member of this class alone has the free will to determine the shape of 
his life for good or for evil” (Mendelson, Secular Education 67). 
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son's character need not be decisive for the life which a person leads. 
With the proper teaching and training anyone can lead a virtuous 
life, for the true nature of humanity is to lead a virtuous life. 

The achievement of the true nature of humanity is not a simple 
thing, but this does not mean one cannot improve. Everything par- 
takes in a true nature. It is simply easier for an animal or plant to 
achieve its true nature than it is for a person." Each passion, for 
instance, has a true nature (Leg. 3.157). So, too, does a square have 
a true nature (Conf. 87). The same is true of the soul (Conf. 46). The 
list could be extended indefinitely." But the specific nature of salt, 
for instance, is not unconnected to nature as a whole. Nature means 
not simply the natural world, but the nature of all things, namely, 
nature as the order of the cosmos. Every particular nature shares in 
the nature of the whole.'? 


! Wolfson, Philo Vol. 1 445 claims that God also helps those who seck the good: 
“he will not have to rely upon his own power, that is to say, that power of free 
will with which God has endowed all men, for, if he proves himself worthy, God, 
through his thoughtfulness, will aid him." Some people, of course, are lucky; to 
them virtue came by nature: Noah (Leg. 3.24,77); Melchizedek (Leg. 3.25,79-81); 
Abraham (Leg. 3.27,83-84); Isaac (Leg. 3.28,85-87); Jacob (Leg. 3.29,88-89). Moses, 
as we will see, has an even higher nature. Of these people Mendelson, Secular 
Education 52, says, “the grace of God... is an essential element in the original con- 
stitution of the sage." See Mendelson, Secular Education 47-65, for the typology of 
human beings and their ability to achieve virtue. 

? Philo speaks of the true nature of almost everything: good (Sobr. 53); bene- 
dictions (Leg. 3.210); self-conceit (Leg. 1.52); knowledge (Somn. 1.6; Gig. 25) mind 
(Migr. 206-207); heaven (Somn. 1.27; Mut. 71); air (Somn. 1.20); maleness (Spec. 
2.50—52); texts (Contempl. 28); salt (QG 4.62), etc. 

5 Since creation is the work of God, carried out by nature, which also includes 
the activity of the Logos, all created beings and things share in nature as a whole, 
as well as having their specific natures to fulfill (Opif. 3,16,19—22,44,46,73,130,145; 
Post. 4—5). The connection is also seen in the creation of the Forms which have 
their copies on earth. These copies adhere to the purpose established for them by 
God, whose active force in the world is the Logos. “Universal Nature... brings 
forth no finished product in the world of sense without using an incorporeal pat- 
tern" (Opi. 130). The connection between individual human natures and universal 
nature was especially relevant to the Stoics. Cicero, De Of. 1.106-13 says that 
humans share in universal nature as well as human nature, as does Diogenes Laertius 
7.43. Cf. Goodenough, By Light, Light 393-94, and Long and Sedley, The Hellenistic 
Philosophers Vol. 1 266-268, section 43; 395, section 63. This was a concern of 
Philo's too, but for special reasons: God's provident creation. Philo says, *God willed 
that Nature should run a course that brings it back to its starting-point, endowing 
the species with immortality, and making them sharers of eternal existence” (Opif- 
44). Universal nature endows its creations with purpose, and these purposes share 
in the whole. 
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When Philo speaks of things pborz, by nature, he speaks not only 
of things which fulfil their individual nature, but which in so doing 
parücipate in the order of the cosmos. Immoderate eating, for instance 
is “by nature" deadly according to Philo (Oprf. 159). The sense is 
not only “inherently,” by its own nature, deadly, but “by the order 
of nature" deadly. It is the relation of the microcosmic to the macro- 
cosmic, in the literal sense of these terms.!* 

Philo is also directly under the influence of Greek thought on 
nature when he contrasts things which are by nature and things 
which are by habit (Her. 142).^ He maintains the common Greek 
distinction between natural and conventional. The natural is the 
“stuff” which makes a thing what it is, the conventional is an unnec- 
essary addition to nature (Somn. 1.167-169; 2.90; Abr. 52-55; QG 
4.184). For Philo, the greatest goal for anyone, or anything, is that 
it "strives to maintain and conserve the thing of which it is the 
nature" (Aet. 35-37). This is true of the cosmos, too, for there exists 
a nature of all existence (Post. 182) and a nature of all things (Agr. 
1; Jos. 142; Mos. 2.100,133-134,142; Fug. 14,34; Mut. 266). 


pvoıg: The Order of the Cosmos 


Because the creation of nature was the act of a provident God, all 
creation, in the work of Philo, has a place in the cosmic order. 
Nature is purposeful and intentional. Each specific thing has pur- 
pose and intentionality, as has already been touched upon, as does 
nature in its entirety. Nature is not only the force of life or growth, 
it 1s the order and the purpose inherent in life. 

Nature, therefore, is able to prompt people to do certain things 
(Cher. 90-92). To follow nature is the sign of strong reason (Ebr. 55). 
It is nature itself which gives us the means to follow nature by grant- 
ing us the instruments of judgement (Ebr. 169). Nature trains peo- 
ple (Ebr. 211-212). The purpose of conforming to reasonable nature 


"There are numerous examples of things “by nature”: Leg. 3.71,3.130; Post. 
31-32,109; Conf. 49,52; Migr. 26; Her. 49; Congr. 71; Fug. 120,172; Mut. 108,167; 
Somn. 1.114,150; 2.79,136; Abr. 21; los. 81-83; Mos. 1.97; Decal. 64; Spec. 2.122-124; 
QE 1.16; etc. 

5 Guthrie, History Vol. III 55; Heinimann, Nomos und Physis 106-108. 
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and the goal to which nature leads is the best possible life. Conformity 
with nature is equal to justice (Her. 95). It teaches us (Fug. 171-172) 
and reveals knowledge to us (Somn. 1.11).'° Nature has an intended 
purpose for humankind (Spec. 2.49). 

The Stoic colouring of Philo's view of nature is readily apparent. 
This is nature which guides people into reasonable and virtuous lives. 
This is a nature which is purposeful and moral. This is the nature 
of the Stoics, with one distinct difference: God created nature. God 
is not, as with the Stoics, the reason, the order of nature; he is not 
simply qoic, he transcends his creation. 

Philo does not alter the Stoic view of a world shot through with 
reason; he does not even alter the terminology; but he does bring 
to this view the Hebraic notion of the one, true God who towers 
over his creation." Within his creation, things often seem rather 
Stoic. The heart of nature is truth (Sobr. 46-48; Her. 71). Nature has 
a never-failing wisdom (Spec. 2.100). It provides for humankind a 
champion in reason (Cher. 39). Right reason, ópBog Aóyoc, calls us to 
follow in the steps of nature (Ebr. 34). Right reason, in fact, is an 
infallible law created by nature (Prob. 46). 

As with the Stoics, right reason, which is also considered the order 
of nature itself, manifests itself as the law of nature. The com- 
mandments are given according to nature (Det. 52). The ordinances 
of the Bible are consistent with nature (Abr. 5). Nature itself 1s the 
most venerable statute (Abr. 6). The world itself, described by the 
Stoic term peyaAdmoAic, has a single law: the Aóyog of nature (los. 
28-31. 

Philo follows the Stoics in his formulations, especially in adopüng 
the description of the order of nature as the dp80g Adyoc. Reason 
guides nature. Philo gives us more: he is the first writer in. Greck, 
whose work is extant, to speak so clearly and often of the vöuog 
Q00£0c. While Philo has clearly adopted Stoic terminology, he pro- 
vides the missing link: the term itself. To follow the Aöyog of nature 


16 C£. Ios. 129; Mos. 1.39; Spec. 2.239241. 

U Robert M. Berchman, From Philo to Origen: Middle Platonism in Transition (Chico, 
California: Scholars Press 1984) 27. Cf. with David Winston, *Philo's Conception 
of the Divine Nature" in JVeoplatonism and Jewish Thought (ed. Lenn E. Goodman. 
Albany: State University Press 1992) 21—32. 
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is to follow the vönog q6c£0c.!? It is Philo who first gives us the for- 
mulation on a consistent basis.'” 

The cosmos is ordered by laws, the manifestation of reason in the 
world. Although E. R. Goodenough has argued that Philo operates 
with two kinds of natural law, one governing the natural world, and 
one governing the moral world, Philo in fact makes no such dis- 
tinction.”” The world, its physical and ethical components, is one. 
There is an immutable law of nature (Mos. 2.5-7). One can live a 
harmonious life by following the laws and statutes of nature (Spec. 
1.202). The laws of nature were indeed determined by God from 


'8 Berchman, From Philo to Origen, 45 is especially relevant to this discussion, but 
refer to 35—53 to place Philo's view of nature and its relationship to Logos and the 
law of nature in its proper context. 

? Philo cannot be the originator of the concept, as we argued in Chapter Two 
against Helmut Koester, *vóuog pboewg.” We need not, however, adopt W. L. Knox's 
attitude, Some Hellenistic Elements in Primitive Christianity (London: Oxford University 
Press 1944) 34 who speaks of Philo’s “total lack of original thought” and the “sloven- 
liness with which he incorporates his material.” While Philo is not an originator of 
this concept, his treatment, we will shortly argue, is quite original and far from 
slovenly. 

2 Goodenough, By Light, Light 52-57. Goodenough distinguishes between the 
“Law of God, or the Law of Nature” and the “natural law of matter” in the work 
of Philo (54). Philo makes this distinction, according to Goodenough, to escape the 
attribution of the creation of evil to God (53-54). When Philo turns to the prob- 
lem of evil, there is “mention of a law of material nature which seems at enmity 
with God’s law” (54). Philo’s discussion of the problem of theodicy may indeed 
seem an anomaly in his thought, but it does not appear that Philo has created a 
second form of “natural law of matter.” It seems from Philo’s account of creation 
that God is responsible for the creation of matter and the laws which govern it. If 
Philo has difficulty explaining the role of irrational tendencies, or evil in this cre- 
ation, he is not alone, either in the ancient or in the modern world. In his “Appendix: 
Law in the Subjective Realm,” Goodenough argues more convincingly that the “law 
of the nature of the whole” and “the law of the nature of the part” are sometimes 
in conflict (394). What a body desires, therefore, is sometimes in conflict with what 
reason demands. This, it seems to me, carries us back to the problem of theodicy, 
for the reasonable person knows, for instance, that sex is for procreation; the per- 
son who slavishly follows sexual desires without checking them with the reason 
inherent in him is a slave to irrational desires and, so, to sin. This is not another 
law of nature, though; it is a perversion of nature. The Stoics faced the same prob- 
lem, in a different way. Because of their monistic view of the world and especially 
of the human soul—it was only reasonable—how could they explain the existence 
of “irrational” desires or “wrong judgements”? This they must explain, however, 
with a different view of the soul than Philo and without the presence of a tran- 
scendent God. See Martha Nussbaum, “The Stoics on the Extirpation of the Passions” 
in Apeiron 20/2 (1987) 129-177; Michael Frede, “The Stoic Doctrine of the Affections 
of the Soul” in The Norms of Nature: Studies in Hellenistic Ethics (eds. Malcolm Schofield 
and Gisela Striker; Cambridge: Cambridge University Press 1986) 93-110; Brad 
Inwood, Ethics and Human Action (Oxford: Clarendon Press 1985) 127-181. 


PHILO AND PVoIG 77 


the beginning of creation (QG 4.42). Nature, therefore, is governed 
by laws, and is itself a law. God’s creation imbued the world with 
purpose, not only physical, but ethical. 

The fact of purposeful nature means, as pointed out in the dis- 
cussion of human nature, that one can act contrary to and accord- 
ing to nature. One can, and most people do, contravene these laws 
of nature (Decal. 150). There are activities which defy nature (Conf. 
68). The ownership of slaves is against nature (Contempl. 70). Someone 
who kills another person undermines the laws and statutes of nature 
(Decal. 132). Impiety subverts the laws of nature (Spec. 2.170—173). 
Cutting off a part of the human body, cross-mating, and cross-breed- 
ing are all against the decrees of nature (Fug. 112; Spec. 3.45—48). 
In general, those who 


presume to lay hands upon nature and transform the works of nature 
by their own undertakings defile the undefiled. For the things of nature 
are perfect and full (QF 2.1). 


While there may be no punishment for breaking the law of nature 
in a human court of law, one may be condemned in the court of 
nature (Spec. 3.121). 

There are actions, too, which not only contravene nature, but 
“add” to it. The result is the same. Nature needs nothing but itself. 
There are no superfluities in nature (Post. 4-5; Mos. 1.117). Bad laws 
are “additions” to the right reason of nature (Jos. 28-31; QG 4.90,184). 
Homosexuals, says Philo, debase nature not only because they con- 
travene it, but because they “add” to nature (Spec. 1.325). Slavery, 
too, is an “addition” to nature (Spec. 2.58; Contempl. 70). 

The order of the cosmos, shaped by the right reason of nature, 
and manifesting itself in laws of nature, is not able to be altered. 
Nature has clear and well-defined limits (Aet. 57-59). Nature, the 
whole cosmos, is charged with reason and purpose. This is the nature 
of the Stoics, with one important difference: as a creation of God, 
it bears his ethical imprint. Above Philo's orderly and reasonable 
nature hovers its creator. 


gto: The Nature of God 


E. R. Goodenough in By Light, Light argued that qóoig can some- 
times mean God for Philo; he has been followed or preceded by a 
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number of other commentators?! Yet, as Goodenough himself acknowl- 
edges, God operates in the world through the workings of his rea- 
son, the Aóyoc. God transcends his creation, but controls it through 
his Logos." The nature of God is removed strictly from the work- 
ings of the cosmos. God has a perfect, unique nature. He is uncre- 
ated and therefore his nature transcends human nature which is 
created and composite (Legat. 118). 

God is prior to the universe: uövog, Ev, pboıg àxAf] (Leg. 2.1—3). 
The transcendent nature of God means that it is unknown to 
humankind and that no positive assertion may be made about it 
(Leg. 3.206—207; Congr. 61). Philo perhaps breaks his own injunction 
when he claims God's nature is most perfect (Cher. 86), but gener- 
ally Philo is true to his word.? Beyond the knowledge that God “is,” 
his nature is inapprehensible (Det. 89). Even Moses, the greatest of 
men, was rebuffed when he tried to have God reveal his nature to 
him (Post. 13). 


He has driven created being far away from His essential Nature, so 
that we cannot touch it even with the pure spiritual contact of the 
understanding (Post. 20). 


Moses could never have caught a glimpse of the pure, eternal, never- 
fading, never-changing nature of God (Mut. 7,14,140; Plant. 91). 

There is some tension in Philo's thought on God's nature. Philo 
finds the chasm between humanity and God hard to accept, though 
he stresses it (Mut. 184). He often tries to blur the lines separaüng 
humanity from God. This attempt at “blurring” the separation between 
humanity and God occurs not only with the “borderline” nature of 
humanity, but when Philo introduces natures between ordinary human 
nature and God's nature. 

Philo speaks often of the tension between human and divine nature. 
The mind, votc, of humans has a brilliant and god-like nature (Leg. 
2.10). There are some men who can converse with intelligible, incor- 
poreal natures (Deus 55). A heavenly soul can dwell with 8etwv pboewv, 


?! See my comments in this chapter n. 2. 
y 


? Berchman, From Philo to Origen, 27-35, 39, 42. 

?* Philo slips up a few other times, but this is due one must suspect to enthusi- 
asm. He calls God's nature good (Conf. 180—181), unchangeable (Somn. 1.232), and 
sublime (Leg. 3.252). God 1s without passion of any kind (Abr. 202). He is, says 
Philo, the “best nature.” 
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or divine natures (Deus. 151). Philo goes so far as to say on one 
occasion that the worthy man shares God's nature (Post. 26-28), 
while chastising those who believe that their nature is more than 
human (Post. 115).* 

Humanity exists on the border of mortal and immortal nature 
(Opif. 133-135). There are human natures which are closer to God 
(Mut. 219). The High Priest has a nature midway between human- 
ity and God (Somn. 1.188-189). Philo often speaks of great natures 
(Ios. 118; Mos. 1.2-7) and natures higher than merely human (Spec. 
1.116). Just as man seems to be the only being who can pervert his 
nature, so he seems to be the only being who can rise above it and 
better it. 

On what side does Philo finally land? Finally, it seems that Philo 
maintains the separation between God and mankind. The tension 
arises because of Philo's intense desire to see God, and his unwill- 
ingness to close the door on that possibility. When pushed, however, 
he is forced to admit that God 1s beyond the grasp of even the 
greatest mortal. Moses, the greatest of all, a god to men (Mos. 1.158), 
was denied a vision of God. 

Philo also muddies the waters by introducing the idea of divine 
natures. The gulf between human and divine natures is wide; at 
times it seems to be bridged. In Fug. 163, Philo points out that divine 
natures are separate from human natures (cf. Somn. 1.135-137,143).? 
It is possible for a person to actually rise above human nature into 
the realm of the Logos.”® The way beyond, however, is closed. There 
is no entrance to God himself. 


For nothing mortal can be made in the likeness of the most high One 
and Father of the universe but only in that of the second God, who 


is His Logos (QG 1.62). 


This is the ultimate. Certain people do have a kinship with the 
Logos, because the human mind is a likeness and image of it. Those 
people who perfect their natures, a perfection which all people the- 
oretically could accomplish, are able to form a relationship with the 


^ Refer to Mendelson, Secular Education 52. Cf. Her. 84. 

> Mendelson, Secular Education 51. 

> There is a difference between human and divine natures, however, because 
the human nature is partially material; a divine nature, an angel or some such 
being, is immaterial. Even the sage still shares in the human body. 
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Logos and the divine natures which reside in the realm of the Logos. 

God's nature, however, is set apart: it is unknowable, simple, and 
indivisible. The gulf between divine natures, those of the potencies 
and the angels and special human beings, and the nature of God is 
too great to be bridged. 


Philo’s Scheme of Nature 


Philo's scheme may be reconstructed in light of this study. There is 
God, whose simple nature transcends the cosmos, its order, and rea- 
son. Universal nature, the cosmos, is home of the Logos, the rea- 
son which guides and orders universal nature. Reason, the Logos, is 
also manifested as the law of nature." Reason is also manifested in 
the realm of universal nature where divine natures find their home. 
Below universal nature is the natural world, which is ordered by the 
Logos. The natural world is made up of individual beings and things 
whose individual natures partake in the universal nature. The nature 
of humanity is unique in that it can bridge the gap between the 
natural world and the realm of universal nature, that is, humans can 
transcend the natural world and rise to the realm of universal nature. 
Human beings are alone among creatures in being able to sink below 
their nature and pervert it. 


Nature and Law 


This study of nature in the work of Philo is an attempt to situate 
the following discussion of law in its proper context, both in the 
work of Philo itself and in the broader Stoic, and Greco-Roman, 
context. Philo differs from the Stoics in important essentials in his 
view of nature: there is a transcendent God who guides his creation; 
and human beings, though able to perfect their nature, remain dis- 
tanced from God by virtue of his transcendence. 


” The relationship of the law of nature to the Logos is difficult. Goodenough 
claims they are interchangeable terms. André Myre, “La loi dans l'ordre cosmique 
et politique selon Philon d’Alexandrie” in Science et Esprit 24 (1972) 224—225, how- 
ever, argues that the law of nature is not “le tout-prés-de-Dieu." But, he does claim 
that the origin of the law of nature is in the Logos (223). 
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The law of nature, therefore, acts as a bridge through which 
humanity can come to know God and his workings. Purpose and 
intention are found in every aspect of creation, and to understand 
the law of nature is to come to know the purpose and intention of 
God and humanity's role in the cosmos. 

The place of law, created from the beginning, informs Philo's 
thought throughout his work; the relationship of nature to law 1s 
necessary to understand the goal of the human quest and the goal 
of law itself. The role of written law especially plays a fundamental 
role in human lives, but what is its relation to nature and the laws 
inherent in nature? What is the purpose of the Mosaic law if nature 
itself contains the laws of God? How do the two relate in Philo's 
cosmic, and personal, scheme? How do the law of nature and the 
Mosaic law function in relation to human nature? 
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CHAPTER FIVE 


PHILO AND THE LAW 


The study of nature in the preceding chapter serves to demonstrate 
the close relationship between law and nature. An understanding of 
nature also allows us to understand more properly the function of 
law, in all its manifestations, and to understand law in Philo's larger 
scheme. Specifically, a study of nature allows us to place not only 
the law of nature and the law of Moses in their cosmic scheme, but 
it also allows us to understand the place of humanity in God's cre- 
ation and humankind's relationship to law, nature, and God. 

As with bots, our study of vöuog will reveal a variety of mean- 
ings and shades of meaning. This is to be expected. Yet, as with 
odoıg, the multiplicity of meaning in Philo’s use of vópog ultimately 
yields to a concept which is notable for its overarching unity. This 
unity of law stems not only from Philo’s eclectic tendencies, the eclec- 
tc tendencies of his age, and his ability and desire to pull together 
a variety of Greek thought on the law, but to the very real pres- 
ence in Philo's work of the one, true God, from which all true law 
emanates.! 


vóuoc qóc£o0c: The Law of Nature 


Nature is the creation of God. It operates according to certain laws 
and ordinances, both physical and ethical, which God gave as un- 
alterable (Opif 61). Moses’ account of creation, says Philo, gives clear 
evidence that the world 1s in harmony with the law and that the 
one who observes the law is regulating his actions according to the 


! T use “eclectic” in a positive sense. For the rehabilitation of the term, see 
Pierluigi Donini, “The History of the Concept of Eclecticism" in The Question of 
“Eclechcism”: Studies in Later Greek Philosophy (Berkeley-Los Angeles: University of 
California Press, 1988) 15-33; for its use in a positive sense for the philosophy of 
Philo's time, see John M. Dillon, “ ‘Orthodoxy’ and ‘Eclecticism’: Middle Platonists 
and Neo-Pythagoreans" in The Question of “Eclecticism” 103-125. 
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purposes and will of nature (Opif 3). In De Iosepho, Philo states that 
the world is the ueyoAónoAic, or great city, which has a single “polity” 
or rule, the Aóyog of nature (Jos. 29). The law of nature, which is 
reason, or the Logos, is also the law of God, for the law of God is 
adjusted to the standard of nature (Spec. 2.37). The laws of nature, 
therefore, have a more solid foundation than those created by peo- 
ple (Prob. 37). 

These laws of nature were determined from the beginning (£6 
&pxfig, when the world itself was created (QG 4.42). True law is that 
which is revealed by the óp0og Aóyog and is an invention of nature 
not man (QG 4.90; Ebr. 142; Sobr. 33)? 

The constitution (xoAtteta) of this world is the right reason of 
nature (ò tfj pboewg ópOogc Aóyoc) (Ebr. 80). Philo can also claim that 
virtue is a law for each person (Leg. 3.245), because elsewhere he 
reveals that virtue is the law of nature (Post. 185). There is a death- 
less law engraved in the nature of the universe (Ebr. 141; Spec. 2.13). 
Nature was the law (Beonög) which Abraham followed; any person 
who properly uses the reason with which they were endowed knows 
the laws and statutes of nature (Decal. 132). 

Philo, too, is more willing to spell out what exactly the law of 
nature contains than any other ancient writer. The problem of a 
law of nature was, and is, always the same: what is its content? Philo 
makes a number of attempts at defining it. Laws of nature guide 
the ordering of the planets, of numbers, and of music (Opif. 13,54,70). 
A herd needs a governor according to the law of nature (Agr. 31). 
The law of nature prohibits sleeping with a menstruating woman 
(Spec. 3.32). Passions between the sexes are recognized by the law of 
nature (Conf. 59). Philo gives many more examples and, if his exam- 
ples seem unconvincing, they nonetheless demonstrate the extent to 
which in his view the law of nature influences every aspect of life. 


2 Myre, “La loi dans l'ordre moral selon Philon d'Alexandrie" in Science et Esprit 
24 (1972) 95. 

3 This brings us to the question of the relationship between vönog and Beopdc. 
There is an acknowledged difference, though it is not clear how the terms differ. 
There has been no study which compares the use of the two terms or the possi- 
ble differences between the two terms in Philo’s usage. Again, Philo is something 
of a gold mine when compared to other ancient sources and this vein of thought 
has not been exploited. According to Colson, Philo Vol. 9 in the LCL, 509 Beopds 
“is more divine” than vópog and “has a wider scope and is like a general princi- 
ple.” I am not certain that the distinction always holds, however, and at times the 
terms are interchangeable. This question will be fully examined in chapter 7. 
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Nothing is free from the constraints and guidance of nature. Nature 
guides the ethical and physical world (probably Philo would not even 
make this distinction: where there is life, there is law). The óp0og 
Aöyog guides human beings no less than the planets and the moon. 

In these passages Philo has given to us more explicit statements 
regarding the law of nature than any previous ancient author, in 
Greek. This ought to explain Helmut Koester's great hopes for Philo 
as the originator of the concept of the law of nature. There is a 
more mundane explanation though. Philo's law of nature is the pro- 
foundly meaningful and ethical nature of the Stoics, which guides 
humankind with its reason, which unites humanity in one common 
family, and whose laws cross the borders of any given land. The 
only difference, and it 1s major, 1s that nature, and reason, are not 
the ultimate end: the ultimate end is God. Though nature is said to 
have invented its laws, God is the ultimate lawgiver? The laws he 
gave cover the whole of nature's activities. 

The links with the Stoic view of natural law are abundant. It is 
clear that Philo has adopted this view, perhaps from the Middle 
Platonists, while altering it in a number of ways. Whether these 
alterations are the work of Philo remains to be seen. Whatever the 
case, Philo has not simply adopted this view of law haphazardly; he 
has made it his own. The law of nature forms an integral part of 
his view of nature, nature's relationship to God, and nature's rela- 
tionship to other forms of law. Philo employs a view of the law of 
nature because Philo believes in a law of nature. 

God, of course, is Philo's addition.’ The idea of God, transcend- 
ing and guiding his creation, is central to Philo's thought. Neither 


* Koester, “vöuog Pboewg.” 

5 Spec. 1.279. Myre, “La loi dans l'ordre moral” 95; Robert Barraclough, “Philo’s 
Politics, Roman Rule and Hellenistic Judaism" in ANRW IL21.1, 512—514. 

5 See Horsley, *Law of Nature in Philo and Cicero" for the view that Philo and 
Cicero adopted this view of the law of nature from Antiochus of Ascalon. John 
Dillon, The Middle Platonists (London: Duckworth 1977) 80-81 concurs that the law 
of nature discussion in Cicero, De leg. 1 is probably from Antiochus. I am less will- 
ing to put a name to the source of Philo's view of the law of nature. If this was 
Antiochus’ view it could very well have been borrowed from the Middle Stoics, 
Posidonius and Panaetius. I would like to designate Philo's, and Cicero's, view of 
the law of nature in general as the common view of the Middle Stoics. I do accept 
Horsley's contention, however, regarding the close relationship of Philo's and Cicero's 
views on the law of nature. 

? Horsley argues in “Law of Nature in Philo and Cicero” that Cicero employs 
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God, nor the Stoic 1deas of right reason, the law of nature, and the 
megalopolis clash in Philo’s thought. Philo finds that the Stoic ideas 
properly explain God's work in nature, without contradicting Jewish 
creation accounts, and he believes that the Jewish idea of the tran- 
scendent God supplies missing information for the Stoic view of 
nature. 

He also preserves something else: accounts of people who have 
fulfilled the law of nature.? This is interesting not only because these 
accounts are lacking in Stoic sources, but because of how Philo 
describes these wise men.? He differs not in his description of the 
reason which guides the wise man: like the Stoic sage, Philo's wise 
men perceive the law of nature through their unique gifts. But in 
his description of these wise men, he links them to other Greek forms 
of higher law. In so doing, Philo adds something new to Greek 
thought on law. 


&ypoqog vouoc: The Unwritten Law 


A second form of higher law is the unwritten law. This is, in Greek 
thought, a vague and fluid concept, given less to definition than even 
the law of nature. Philo, as is customary, preserves much ancient 
evidence regarding this concept, in addition to information not extant 
in other sources. 

As the study of unwritten law in the Greek tradition showed, there 
are two dominant concepts of unwritten law: it can refer to the 
unwritten customs of a people, or to a law, or laws, which are con- 


the same idea of a transcendent God, but on this point I am not convinced. Dillon 
speaks of the difference between the Stoics and the Middle Platonists lying in the 
difference in the téAog they chose. For the Stoics, one conformed to nature; the 
Middle Platonists sought after God. There is no sense of this search for God in 
the work of Cicero. The mens diva from which the law of nature came forth does 
not suggest a provident, transcendent God. 

9 See W. Richardson, “The Philonic Patriarchs as Nöuog Pboewg” in Studia Patris- 
tica: Texte und Untersuchungen zur Geschichte der altchristlichen Literatur Vol. 1 (ed. K. Aland 
and F. L. Cross; Berlin: Akademie Verlag, 1957) 515—525. 

? Emile Bréhier, Les Idées philosophiques et religieuses de Philon d’Alexandrie (Paris: 
Librairie Philosophique J. Vrin, 1950) 25-26 seems to claim that Cicero (De Rep. 
2.4) preserves accounts of Roman heroes who did the law before it was written; 
Cicero’s passage regarding Romulus is not at all clear however. It does not speak 
of the law of any stripe, only Romulus ruling because of his superiority. 
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sidered universal, but unwritten. The category of universal unwrit- 
ten law is our major concern, but we will deal initially with unwrit- 
ten law as custom. 

Not only does Philo speak of unwritten law as custom, he defines 
it for us as such. Philo says that &n, customs, are &ypo«ot vópot, 
which are in turn the decisions made or approved by the men of 
old (Spec. 4.149f.).'° They are mores, customs, unspoken and unwrit- 
ten rules, which may or may not bring punishment if broken, but 
which would incur for one the status of outcast. According to Philo, 
the observance of these customs brings praise (Spec. 4.150)."! 

In Her. 295, Philo again speaks of the unwritten law as custom. 
In this passage Philo defines it as a part of the law of a city; here, 
too, he reflects the same view as Aristotle.'? Philo calls the instruc- 
tors to sin legion, and includes among these instructors the laws of 


10 I, Heinimann, “Die Lehre vom ungeschriebenen Gesetz” in HUCA (1928) 
149-171; and “Hellenistica” in Monatsschrift für Geschichte und Wissenschaft des Judentums 
74 (1929) 441; Samuel Sandmel, “Philo’s Place in Judaism” in HUCA 25 (1954), 
226. As to whether Philo speaks of the Jewish “oral law” in this passage, the posi- 
tion of Heinimann and Sandmel is most convincing. (See Wolfson, Philo Vol. 1, 
188-194 for the position that Philo here refers to the Jewish oral law. More recently 
Naomi G. Cohen, “The Jewish Dimension of Philo’s Judaism—An Elucidation of 
de Spec. Leg. IV 132-150 in 775 (1987) 165-186 takes up Wolfson's position. She 
points out that “unwritten law” in this passage cannot be “natural law,” but seems 
not to be aware of the Greek discussions regarding “unwritten law” as custom. See 
my response, “Unwritten Law in Philo: A Response to Naomi G. Cohen” in 775 
(1992) 38—45.) Philo speaks here of unwritten laws in a general sense, not specifically 
of Jewish oral law. Certainly Philo knows of Jewish customs, Heinimann, “Die 
Lehre" 159, and he may even have had them in mind at times (see Legat. 115); 
but Sandmel, *Philo's Place" 226, is right to point out that in Spec. 4.149 Philo 
speaks specifically of £n. Is this strong enough to stand for Halakhot? It seems not. 
When Philo is clearly referring to the customs of the Jews, he speaks of the &ypaga 
£n (Legat. 115; cf. also with Hypoth. 7.6). This is a phrase Philo uses perhaps with 
the specific intent of referring to Jewish customs. But I am still not convinced that 
Philo is referring to Palestinian custom and not Alexandrian custom. See also 
E. Mary Smallwood, Philonis Alexandrini: Legatio ad Gaium (Leiden: E. J. Brill 1961) 
208-209. Cohen has revised and updated her argument in her 1995 book Philo 
Judaeus: His Universe of Discourse and no longer claims that “unwritten law” must refer 
to the law of nature. She has, however, brought forward more evidence for the 
connection between Palestinian Halakhah and Philonic interpretation and Alexandrian 
Jewish practice, though I am not convinced that this Halakhah is what Philo refers 
to when he speaks of *unwritten law." See further discussion in Appendix 2. 

! Sandmel, “Philo’s Place” 227, points out the close connection to Aristotle, Rhet. 
1.14,7. Philo seems to be reliant on this passage. Sandmel seems to be off track, 
though, when he claims that Philo is here speaking of the law of nature; he is still 
discussing the é@n of the previous passage. 

12 Aristotle, Rhet. 1.14,7; cf. also Rhet. 1.10,8, 1.13,1—7, 1.13,18. 
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cities, written and unwritten. This division was defined by Aristotle, 
and the presence of the division in this passage removes this men- 
üon of unwritten law from consideration as universal law, as does, 
quite obviously, Philo's claim that these unwritten laws lead to sin." 

On two occasions Philo speaks of the &ypo«o &n (Legat. 115; Hypoth. 
7.6) as a part of the law by which the Jews are guided. These may 
indeed be the oral laws of the Jews, but it is doubtful that Philo has 
in mind particular Rabbinic or Palestinian laws. He is most likely 
referring to Alexandrian Jewish customs, or Jewish customs in gen- 
eral. His intention in both these passages 1s probably apologetic, 
namely, he wants to demonstrate that the Jews too follow the cus- 
toms of their elders. Philo uses the term £0n in both passages and 
it is not an accident; had Philo intended to state that these prac- 
tices were the equivalent of law he would have designated them as 
vouot (or perhaps Beoyuot). Custom should not contradict nature (Ebr. 
18), though it can (Decal. 136), but 1t does not occupy the same level 
as law. 

Philo does use unwritten law to denote eternal, or divine law, but 
his uniqueness in this respect has not yet been fully noted and stressed. 
Philo is unique in two major respects: he links the unwritten law 
directly to the law of nature; and he claims, in an idiosyncratic use 
of the term, that certain people are unwritten laws. Though schol- 
ars today, beginning with Rudolph Hirzel, often connect the law of 
nature with the unwritten law, and it is clear there are connections 
between the two concepts, only Philo did so explicitly in the ancient 
world. He, too, is the only one who designated people as “unwrit- 
ten laws." 

The patriarchs followed the law of nature (Prob. 62; Abr. 5-6,276; 
Mos. 2.13). This is the highest and the best law. They followed this 
law without need of instruction: they relied upon reason. Following 
Aristotle (Pol. 3.8,1—2) and the Stoics (Diogenes Laertius 7.125), Philo 


!3 I doubt that it ever even crossed Philo’s mind that the Mosaic law could lead 
to sin, yet it remains interesting that Philo claims that law in general could lead 
to sin. Is it only coincidence that Paul and Philo claim that law leads to sin? Or 
was this a fopos in the Greco-Roman legal tradition? In the same passage Philo lists 
rordaymyot as a cause of sin. Paul links the naudayoyög and the law when he dis- 
cusses the sin which the law leads to (Gal. 3:23-26). Was either of these men the 
first to do so? 

7 Of. supra, 17. The Rhetorica ad Alexandrum also contains the phrase &ypagov &og, 
but there it refers to eternal law. 
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claims that there is no reason to give laws to the perfect man (Leg. 
2.94). Virtue is a law itself (Leg. 3.245). These perfect men are basic- 
ally laws themselves. Philo, however, gives them a title: those who 
have followed the law of nature are unwritten laws (&ypoyoı vönot). 
They follow the unwritten law, but more than that, they become 
the unwritten law. An “unwritten law" is the product of following 
the law of nature. De Abrahamo 1s called the first book on unwritten 
law, that 1s, on Abraham himself (Abr. 1—5). 

Men such as Abraham are the originals of which the laws are 
copies (Abr. 3); in the same way, Philo calls the written laws copies 
of the law of nature (Mos. 2.13,51). Abraham 1s the law of nature, 
for which Philo uses the term unwritten law in a unique way. The 
enacted laws are memorials to these men, these &ypagoı vóuor or 
physical representations of the law of nature (Abr. 5—6).'° By follow- 
ing unwritten nature (&ypé@o tfj o0ce)," Philo says that Abraham 
became a law himself and a 0£6uóg ürypawog (Abr. 276)."? In two other 
passages Philo concentrates on this sense of unwritten law. In De 
Decalogo Philo introduces the tractate by stating that he will now con- 
centrate on the written laws, since he has already discussed the patri- 
archs, or unwritten laws (Decal. 1). Philo describes the lives of those 
who follow virtue, elsewhere described as the law of nature (Leg. 
3.245), as unwritten laws (Virt. 194). 


5 Cf. Dio Chrysostom, 76.4. 

16 Hirzel, Agraphos 17, is the only one who mentions the oddness of Philo's usage 
of &ypapog vópoc. He believes it may stem from Stoic influence, but it is not clear 
how. Perhaps he intimates that the Stoic sage embodied the law of nature, but it 
is not clear how this leads to a similarity with Philo's designation. 

U This is an odd phrase, “unwritten nature”; it is probably influenced by &ypo«og 
Beouds later in the passage. It may parallel the “law of nature" = “nature” con- 
ception, namely, “unwritten law" = “unwritten nature.” 

18 Oeouóc &ypoqoc, which can only be translated as “unwritten law,” deserves a 
word. Victor Ehrenberg, Sophocles and Pericles 169 has said that one never sees this 
phrase because of the divine connotations of 0gouóc, yet here it is. Philo uses Ogonög 
often, and often to refer to divine laws, or laws from God (Prob. 3; Her. 168; Congr. 
120). Horsley, “Law of Naure in Philo and Cicero" claims that the use of Beouög 
at this historical juncture was influenced by the Middle Platonists. Was this phrase 
borrowed from the Middle Platonists? Or is this Philo's creation? It is hard to imag- 
ine that it can mean anything more than &ypoqog vóuoc. The same is true of 
Beonög qóotoc (e.g., Legat. 68; Ios. 30; Spec. 1.202; 2.233), the phrase must be the 
equivalent of the vönog qóosoc. While Philo seems on occasion to observe dis- 
tinctions between ®eonög and vópoç, in terms of the higher law the distinctions 
must have been broken down. The question is explored at length in chapter 7. 
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Philo gives to us the second meaning of unwritten law in De 
Abrahamo too. He says that there are those who are led to hopeful- 
ness by unwritten law, a law which is given by nature, not by writ- 
ten law. 


Great indeed are the efforts expended both by lawgivers and by laws 
in every nation in filling the souls of free men with comfortable hopes; 
but he who gains this virtue of hopefulness without being led to it by 
exhortation or command has been educated into it by a law which 
nature has laid down, a law unwritten yet intuitively learnt (Abr. 16). 


Philo makes clear the obvious implications from other passages: the 
unwritten law 1s not only the physical representative of the law of 
nature, but it 1s the law of nature itself. Of course, a physical rep- 
resentation of the law of nature is the law of nature, but here the 
connection is made explicit. 

Philo has given a number of twists to the concept of the unwrit- 
ten law. He ties unwritten law directly to the law of nature; by 
describing the patriarchs as unwritten laws he makes the connection 
even tighter. These two forms of higher law seem to make sense 
together, at least to us, but they were developed discretely and no 
one in the ancient Greek world found a way of bringing them 
together. Of course, it may simply be that no one in the Greek 
world had a need to bring these two concepts together. Philo did 
have a need, which we will argue more explicitly in the next chap- 
ter, and he found a way. 

The law of nature remains the dominant concept, unwritten law 
becomes an adjunct to it. Unwritten law, a vague concept which 
usually denotes one or two eternal laws in Greek discussions, becomes 
a concrete idea, whose content is determined by the law of nature. 
An unwritten law is the law of nature, but more importantly for 
Philo, a person who has followed the law of nature. Two discrete 
concepts have subtly overlapped: when Philo speaks of men who are 
unwritten laws or of eternal unwritten law, the content of these laws 
is determined by the law of nature. 


vouog Euwvxog: The Living Law 
There is a third category of higher law which may also undermine 


the ascendant character of the law of Moses, or material law in gen- 
eral; this is the concept of the vöuog £uwvxog. This Hellenistic 
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Pythagorean ideal contrasts the king, the friend of God, with the 
written law. For his subjects, the king replaces the law and becomes 
the law himself. Philo is, again, both a source and an originator. As 
a source, he gives us much information on the living law concept; 
as an originator, he again draws the concepts of higher law together, 
in this case connecting the unwritten law and the law of nature with 
the living law ideal.'? 

Nöyuog Euyvxog appears in De Abrahamo 5. This passage makes clear 
the close relationship between all forms of higher law in Philo's work. 
The patriarchs have already been described as unwritten laws and 
men who live according to nature, when Philo describes them as 
Euwvxor Kat Aoyıroi vóuor (Abr. 5). By living in conformity with nature, 
that is, by following the law of nature, one becomes a vópog ëuyoyog.”? 
The terms of higher law have become in the hands of Philo almost 
interchangeable. 

There is another result. Whereas Philo gave the unwritten law 
more form by connecting it to the law of nature, by connecting the 
living law ideal to the law of nature, Philo drains the powerful king- 
ship concept of most of its power. The ling, who was once the 
unique creation of God, becomes in Philo's hands the one who fol- 
lows the law of nature. 

Yet the concept of the living law has all the implications it has 
in the Hellenisüc fragments, at least in the case of Moses. The 
“kingly” and unique aspects of the ideal are not lost on Philo. Moses 
was a king, and more specifically, he was the vönog £uyvxog.?! Long 
before he became a lawgiver, he was a vópoc Euyvxog te Kal Aoyıkög 
(Mos. 1.162). He was a king because of his goodness (edvora) (148); 
he was a hater of evil (uoonövnpog) by nature (149) and his goal 
was to benefit his subjects (151). He enjoyed, too, a close relation- 
ship with God. The kingly office was an office which God bestowed 
upon him (148). It was bestowed because of his justness (6ucatoobvn) 


19 Archytas (Stob. 4.1.132) makes at least one connection which Philo may have 
drawn upon through intermediaries. He speaks of the unwritten law influencing the 
law on earth, which may either be the written law or the king. In this case, how- 
ever, the unwritten law and the living law are not the same concept. 

?' This connection could have been influenced by the Stoic conception of “every 
good man is king,” which was then adopted to the Pythagorean model of kingship. 
Whether this connection was first made by Philo remains to be seen. 

2! Goodenough, Politics 90-100; Bréhier, Les Idées 18-19; Meeks, The Prophet-King 
109-111. 
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(154). He was considered a partner (kowvovög) of God (155; cf. 158). 
The elements obeyed him because he was a friend of God (156). His 
closeness to God made him a model for other men (158), “beauti- 
ful and godlike,” to imitate (uuiéopon) the better (159). His subjects 
also are said to emulate (CnAwtat) him (160).” 

The passage in Mos. 1.148-62 is Philo’s greatest example of the 
Hellenistic kingship ideal. Every element of the vóuoç Euyrvxog ideal, 
but one, is present in Philo's portrayal, as well as a smattering of 
what may be categorized as Cynic-Stoic kingship traits.” The only 
thing missing is the contrast between the king as law and the writ- 
ten law. This is no accident. It is partly due to the fact that Moses 
has yet to be described as the lawgiver, and partially because Philo 
has found a way to solve the contrast.?* 

When Philo does describe Moses as the lawgiver in Mos. 2.4 a 
part of the puzzle which was missing is revealed. Since it is the 
king's duty to command right and wrong, Philo says, and since this 
is the function of the law, it follows for Philo, and the vönog £uyvxog 
ideal, that 


the king is a living law, and the law is a just king.” 


? On another occasion Philo calls Moses Oog (Sacr. 9). This is probably inspired 
by the designation in the Hebrew Bible. Meeks, The Prophet-King 104—105 claims 
that in this passage Moses appears to share consubstantiality with God. Goodenough, 
Politics 99-100 rightly insists that Moses is not the supreme being and likens Philo’s 
view to Ecphantus. I would liken it to Diotogenes' (and Aristotle's) view that the 
king is a “god to men." Mecks does later say that Moses’ “godhood” appears to 
be only figurative (105). Cf Mos. 2.288-292; Virt. 73-75; Det. 161-162. See also 
Mendelson, Secular Education 54. 

7 Ragnar Höistad, Cynic Hero and Cynic King: Studies in the Cynic Conception of Man 
(Uppsala: Lund, 1948) 181-201. 

** Meeks, The Prophet-King 111,130 points out that Moses as a prophet and mys- 
tic is found only in Philo's portrait of Moses as king, and not in Hellenistic por- 
traits. This is certainly true of Moses as a prophet, but I believe the living law ideal 
paints its kings as mystics. Goodenough, Politics 97 says Moses as the high priest is 
also an innovation. We must, however, consider Diotogenes’ passages (Stob. 
4.7,61-264,1; 265,1-12) in which he describes the king, in Doric, as Ogpomeóew 
Beds (264,1) and Bepanedvev tòç Beds (265,1). This may be translated as “one who 
does service to the gods" or *one who worships the gods." The king is referred to 
in these passages as a Oepomebet Beds in the context of a description of his official 
roles, i.e., military leader and judge, and so one can consider this role as official 
too. In this case it may refer to the king as priest. 

Meeks also points to the contacts between Hellenistic kingship and the Biblical 
portrait of kings (131). This contact is certainly present, but contacts exist among 
all forms of ideal kingship in the ancient world. 

°° Compare this language to Diotogenes in Stob. 4.7,61-263,15-19 and Plutarch, 
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For Philo, if not for Diotogenes and Plutarch, whose descriptions of 
the king are similar to Philo's linguistically, this means that the king 
also fulfilled the law of nature, for the living law lived in conformity 
with the law of nature. Even more, as we shall see, there is no con- 
tradiction between the living law and the written law because in 
Philo's unity of law there is only agreement. This is the other part 
of the puzzle, but it 1s a piece that cannot yet be put into place. 
Philo describes Moses as the true King.” Were there any others? 
It 1s clear that everyone who fulfilled the law of nature, who was 
an unwritten law, was classified as a vöuog £uwvyxoc.” In Philo's 
scheme of the unity of law this was only necessary. The living law 
as the embodiment of the law of nature was Philo's creation, and 
there existed more than one such embodiment. Nevertheless, when 
Philo describes Moses in terms of the “living law” ideal, as a king, 
the specific kingship language he uses is reserved only for Moses.?? 
That is, in terms of the full ideal, only Moses meets the requirements 
of the Hellenistic king, or is described in terms of such a king.” 


Ad Principem Ineruditem. 780e. I. Heinimann, Philons griechische 195 points out the sim- 
ilarity between the portrayals of kingship in Philo and Plutarch. 

2 God of course is the “true” King in Philo’s work, as in the vóuog éuyoxoc 
fragments. Cf. Goodenough, Politics 90-91. 

7 Barraclough, “Philo’s Politics. Roman Rule and Hellenistic Judaism” in ANRW 
II 21.1 520—521 says that four men are called kings: Moses; Adam (Opif. 148); 
Melchizedek (Leg. 3.79); Abraham (Virt. 212-218). Only Moses fits the unique role 
of the vópog £uwyvxoc. Abraham is not described by one of the terms of the living 
law ideal of kingship. 

Goodenough has argued that Joseph incorporates the Pythagorean ideal of king- 
ship (see Barraclough, “Philo’s Politics" 449), but the entire ideal is certainly not 
present. 

W. Richardson, “The Philonic Patriarchs" is able to uncover very little material 
that coincides with the Pythagorean ideal beyond Moses. Philo's kingship in gen- 
eral is based upon Hellenistic models (Heinimann, Philons griechische 182-186) and 
the idea of the Stoic-Cynic sage, who is also the king, is also present (D. L. Thiede, 
The Charismatic Figure as Miracle Worker (SBLDS 1; Missoula, Mont.: Scholars Press, 
1973) 119-125), but only Moses is the unique living law king. (The superiority of 
Moses in relation to the other patriarchs is stressed by Meeks, The Prophet-King 
102-103.) The “living law," which every sage is by definition, is a watered down 
version of the ideal when it is not applied to Moses: it basically means the one 
who fulfils the law of nature. Only Moses is the kingly living law. 

"2 Francesca Calabi, The Language and the Law of God: Interpretation and Politics in 
Philo of Alexandria. South Florida Studies in the History of Judaism 188. (Atlanta: 
Scholars Press, 1998), 7-10. 

?? The special portrait of Moses as the living law, of course, agrees with the por- 
trayal in other contexts of Moses as the most perfect sage (Sacr. 8-9). Moses’ spe- 
cial status must in part be due to the fact that he alone was the lawgiver. It is in 


94 ONE GOD, ONE LAW 


The living law ideal speaks of a man, a king, a special being exist- 
ing between man and God: only Moses has this rare status.” Only 
Moses is described according to the full details of the vönog £uyvxoc 
ideal. Philo seems to maintain a distinction between the living law 
as the sage who fulfils the law of nature, and Moses as the living 
law, the true king, the friend of God.?' This distinction speaks not 
only of Philo's high regard for Moses, but, more importantly for our 
purposes, of Philo's awareness of how he is using and changing the 


2 


concepts of higher law.? He maintains the distinctiveness of the 
unique king in his portrait of Moses, but reduces the vépoc Euwvxog 
to the sense of sage in his portraits of the other patriarchs. 

The important additions that Philo has made to the vópoc £uyvxoc 
ideal, apart from casting the “living laws” all in the past,” are the 
connection to the unwritten law and the law of nature, completing 
his unity of all forms of higher law, the claim that every sage is a 
vópog Euyvyog, and his silence on the major component of the liv- 
ing law ideal: the conflict between the written law and the living 
law. 

These considerations obtain at almost a theoretical level, but his 
thought on the relationship between these higher forms of law and 


the context of the discussion of Moses as the lawgiver (Mos. 2.4), that Philo refers 
to him as the living law. No other Patriarch was a lawgiver. Mendelson, Secular 
Education 53, stresses Moses’ superiority to the other Patriarchs. 

” From the fragmentary discussions of Isaac in Philo’s work—a treatise on Isaac 
is not extant—it Is clear that Isaac had a special status between man and God. 
Goodenough, By Light, Light 153-166, reviews the evidence. Nevertheless the frag- 
mentary discussions do not describe Isaac as a vönog čuųyvyoç and it is difficult to 
argue from silence that his possible status as a vöuog Éuyuvxog rivals that of Moses. 

?' Abraham is also described in kingly terms, but even he seems to lag behind 
Moses. In the description of Abraham as the perfect proselyte, he is twice called a 
king (Virt. 211-219), which the Lxx also does. His perfection is more than human 
(217), and he was granted his sovereignty by God (218), but he appears to be less 
than Moses. Of course, he is in some way a king, and he is a living law; the dis- 
tinction between Moses and the others lies not with the weakness of the other patri- 
archs, but with Moses’ unique closeness to God. He is the one Philo describes as 
the vöuog Euwyvyxog in full and the only one described as king and living law in the 
same passage. lor instance, none of the terms of the Pythagorean kingship ideal 
are found in this description of Abraham. This ought to be somewhat surprising. 
Cf. D. L. Thiede, The Charismatic Figure 120. 

? One remembers the uniqueness of the living law in the Hellenistic Pythagorean 
fragments; he is like the rest of humanity only in bodily form. 

3 That is, Philo is not writing for actual or present-day kings. Though he would, 
of course, desire that all kings follow the example of Moses. 
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material law enters the world of daily practice with a passion. How 
did higher law relate to the law of Moses? How did the higher law 
relate to other forms of material law? What was the relationship 
between the law of Moses and, for instance, the law of Rome? Greek 
discussions of all these terms implied an inferiority of the written 
law. Does Philo imply such? Philo is far from only a theoretical 
thinker when he answers these questions. His answers tell us not 
only about the theory of law he created, but the practical reasons 
as to why the unity of higher law is so important to him. 


The Law of Moses 


Law comes from God. God is the true lawgiver (Sacr. 131; Det. 68; 
Mos. 2.48; QE 1.42; Spec. 2.129). In saying this, Philo claims some- 
thing no other Greek writer could, or dared to do. The lawgiver of 
a given city was looked upon with honour and respect,? but how- 
ever highly they esteemed their law, and claimed for it even nour- 
ishment from the gods, no one would claim divine authorship for 
their legal code.” This allows Philo to claim something else as well: 
an eternal law, given by God, which was the model for the Jewish 
written code." This eternal law in its highest manifestation is the 
law of nature.” 


3t Myre, “Les caractéristiques de la loi mosäique selon Philon d'Alexandrie" in 
Science et Esprit 25 (1973) 37, 67; Adele Reinhartz, “The Meaning of vópoc in Philo’s 
Exposition of the Law” in SR 15/3 (1986) 340. 

5» There is a sense of divine inspiration in the giving of Greek law, but it does 
not reach the level of the Mosaic law's divine origin. Lycurgus, for instance, the 
Spartan lawgiver, was found to be inspired at the Oracle at Delphi and his laws 
were given divine imprimatur, but they were not given by the gods. In fact, both 
Plutarch (Lycurgus 4.1) and Herodotus (1.65,66) share the notion that his laws may 
have come from Crete. Draco’s laws were overthrown, except for the law of homi- 
cide, by the introduction of Solon’s laws (Aristotle, Athen. Const., 7.1). Solon hoped 
his laws would be obeyed for 100 years (Aristotle, Athen. Const., 7.2; Plutarch, Solon, 
25.1). Plutarch says that when someone asked Solon if he had “enacted the best 
laws for the Athenians, he replied, ‘the best they would receive" (Plutarch, Solon, 
15.2). Bréhier, Les Idées 16, 18. 

3 Myre, “Les caractéristiques de la loi mosäique” 37, 67. 

7 Ibid., 67. The primary characteristic of the Mosaic law is its divine origin. 

38 Cicero, De Leg. 2.10 claims that law came into existence at the same time as 
the divine mind. In Cicero's view, the law of nature holds equal status with Philo’s 
law of nature. They differ in the relation of the law of nature to written law. 
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The Mosaic law, therefore, as E. R. Goodenough,” Samuel Sand- 
mel,? André Myre,“ and others have pointed out,” seems to exist 
below the law of nature in Philo's hierarchy of law. The law of 
nature exists in the realm of the Logos, and is, in some ways, the 
Logos." This gives it an ontological status somewhat higher than the 
law of Moses, for the law of Moses, a written law and a law which 
exists in corruptible nature, is a copy, albeit a true one, of the law 
of nature." What this actually means for Philo in practical terms 
has never truly been determined. What is the place of the Mosaic 
law? Is it, as Goodenough has argued a law which is finally to be 
transcended? A law which is ultimately superfluous? A law which 
can even be called “bad”?* 

Two things should be clear: the law of Moses is the only law that 
the vast majority of people would ever need; and it is the best writ- 
ten law by far. The discussion of the relationship between the law 
of Moses and forms of higher law is not theoretical, but it 1s lim- 
ited. Philo did not foresee a great number of people who could fulfil 
the law of nature; in this he is at one with his Greek sources. The 
material law, the law of Moses in this case, is the law which the 
ordinary person must observe; and in observing it, the ordinary per- 
son is performing the best written law that Philo could imagine. 

In Philo's scheme of law, the performance of the law of Moses 
means something unique and special. While Cicero complained that 
the Roman civil law was only an outline sketch of the law of nature 
(De Off. 3.69), Philo claimed something else: the Jews had an actual 
copy of the law of nature (Opif. 3,69,71; Abr. 3; Mos. 2.11,13,48). 


°° Goodenough, By Light, Light 73-96. 

* Samuel Sandmel, “Philo’s Place” 225-228. 

*! Myre, “Le Loi de la Nature” 176f. 

® Kleinknecht and Gutbrod, “vöuog” in 7DNT IV, 1052-1054; Charles Bigg, 
The Christian. Platonists of Alexandria (Oxford: Clarendon Press 1913) 49. 

5 Myre, “La loi dans l'ordre cosmique et politique selon Philon d’Alexandrie” 
in Science et Esprit 24 (1972) 222—224. 

^ Myre, “La loi de la nature” 168. 

5 Goodenough, By Light, Light 92-93: “Only in comparison with ‘acute and see- 
ing Nature’ could Philo have called any great body of racial laws ‘bad.’ But in con- 
trast with the higher reality, even the Jewish Code would become an impediment, 
a thing to be run away from, and bad.” Goodenough also uses terms such as “inad- 
equacy" (88), “to be transcended” (92), “inferior” (95) to describe the Mosaic law 
in relation to the law of nature. Even with his qualification of these terms, his 
choice of words is unfortunate. 
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Not for Philo an outline sketch. Philo's world could admit no such 
contradictions. God gave the law to Moses; God also created the 
world and with it the law of nature. The law of Moses, divinely 
given, could in no way contradict the law of nature, divinely implanted 
in the world at creation.‘ Philo is thus able to claim more than any 
Greek or Roman author could or would. Cicero was compelled to 
say that 


the civil law is not necessarily also the universal law; but the univer- 
sal law ought to be also the civil law. But we possess no substantial, 
life-like image of true Law and genuine Justice; a mere outline sketch 
is all that we enjoy (De Off. 3.69). 


Philo was given leeway which the Stoics, for instance, did not pos- 
sess. He was able to argue that the world was in harmony with the 
law of nature, and the law in harmony with the world. So far, Philo 
is in line with Stoic claims. Philo could add, however, because of 
the role of a transcendent God in the giving of the written law some- 
thing the Stoics could not, namely, that the law of Moses, a par- 
ticular written law, is in full agreement with the law of nature.” 
Moses’ account of creation in Genesis implies 


that the world is in harmony with the Law, and the Law with the 
world, and that the man who observes the law is constituted thereby 
a loyal citizen of the world (koonopoAimmg), regulating his doings by 
the purpose and will of Nature, in accordance with which the entire 
world itself also is administered (Opif. 3). 


The law of Moses is, therefore, a written code unlike any other. 
Philo's mighty claims for the Mosaic law do not stop here. God's 
role in giving the law of Moses also allows Philo to place its promi- 
nence above other laws.'? Philo echoes at one point the long-standing 
debate in Greek circles concerning law and nature. He claims that 


* Bernhard Lohse, Askese und Mönchtum in der Antike und in der alten Kirche (Munich: 
Oldenbourg 1969) 110. 

"7 Myre, “Les caractéristiques" 67 points to the tension of this claim when he 
says, "la caracteré historique de la révélation s'oppose à sa préexistence." This is, 
indeed, Philo's greatest problem with the relationship between the forms of law, 
even if we accept, as I will argue shortly, that the greatest difference between the 
two laws does not rest with the laws so much as with the people who do the law. 
Cf. Federico Pastor, “Libertad helénica y libertad paulina” in Miscelanea Comillas 37 
(1979) 232. 

*5 Cf. Mendelson, Philo’s Jewish Identity 130—131,134. 
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the current view is that man created laws, that is, that they are con- 
ventional, arbitrary, and not based in the real nature of things (Leg. 
3.3). The odd thing is, Philo would agree with this statement in 
regard to almost any form of material law but one: Moses’ law is 
special. It is stamped with the seals of nature and is, therefore, 
immortal (Mos. 2.13). Moses’ laws are given by the voice of God 
(Mos. 2.34). His laws are oracles of God (Decal. 15; Legat. 210). The 
most faithful picture of the world polity (Mos. 2.51), the law of Moses 
is a law for the whole world (QE 2.42). 

Because Philo traces the law directly back to God he can say not 
only that the Mosaic law is the best law, but in truth the only law 
worth following.” This allows Philo not only to tout the virtues of 
the law, but to deride other forms of law. 

Moses' law, he says, embraces the multitude of particular laws, all 
other state and city codes (Congr. 120). Anything which is correct 
about any other code of law, therefore, is already found in the Mosaic 
law. To put it another way, if it does not agree with the Mosaic 
code, it is not really law. At the same time, the rules of the Jews 
run counter to those of other nations (Mos. 1.97). The differences 
between the law of Moses and other law codes is not a matter of 
preference, or relative to the culture; only the Mosaic law contains 
the truth, or the full measure of truth. Philo claims, rather hope- 
fully, that the acknowledged truth of the Mosaic law has won it wide 
respect. 

Moses’ laws won fame (Mos. 1.1; 2.20) and he was the best of all 
lawgivers (Mos. 2.12). Almost every other people honours and respects 
the Mosaic law (Mos. 2.17,43)?' The law leads those who follow it 
to be kind to neighbours (Spec. 2.104). T'he proselyte who obeys the 
Mosaic law, much like the Stoic wise man, becomes immediately 
temperate, continent, modest, etc. (Virt. 182). In short, he obtains 
the virtues. 

Some of these claims certainly answer polemic directed against 
the Jews, that they are misanthropic for instance (Legat. 353; Contempl. 
24),? or indulge in apologetic on behalf of his people (Legat. 115-117; 


9? Bréhier, Les Idées 11,16. 

? Myre, “La loi dans l'ordre cosmique” 233-236. 
Philo also knew the truth: in Spec. 4.179 he states that few accepted Jewish law. 
A full list of the types of anti-semitic charges brought against the Jews in Philo's 
day is found in Josephus, Contra Apion, 1.223-320, 2.1—296 (esp. 1.309 and 2.148 
on the specific charge of misanthropy). 


1 
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Prob. 75-87). Who could blame Philo, given the precarious position 
of the Jews in Alexandria in his day? Yet Philo is not only dealing 
in a game of philosophical one-upmanship, an attempt to prove that 
the Jewish law 1s better than other codes of law, which was a com- 
mon enough practice in his day,” he is involved in the logical, and 
necessary outcome of his philosophical thought. The Mosaic law, as 
the true and reasonable copy of the law of nature, must be supe- 
rior necessarily to those laws which are not. Now, as Philo says in 
Legatio ad Gaium 277, all peoples love their own laws; it is just that 
their own laws fall short of the ideal. 

What Philo claims for the Mosaic law 1s something special, but it 
is dependent upon his view of a transcendent God and his role in 
the creation of nature and law. Philo's grand claims for the law of 
Moses have far-reaching implications: other law codes are reduced 
not to Ciceronian sketches, but mere scribbles. 


Other Codes of Law 


Philo observes that laws, customs, and ways of life are not regarded 
universally (Ebr. 193). In De Iosepho 29-31, he goes into some depth 
explaining the differences among peoples and their laws and notes 
again that laws among various peoples are not identical. Philo’s obser- 
vances are not great insights. His conclusions, however, are quite 
distinctive. These law codes are “additions” to nature and inven- 
tions. These additions to nature keep people and states apart, for 
covetousness for their own law leads them to call “laws” whatever 
is advantageous to them. These laws of various states are additions 
to the right reason of nature, a copy of which is located in the 
Mosaic law.” 

Not every single law is an addition, of course, for some single 
laws agree with the law of Moses.? This, however, is the criterion: 
they must agree with the law of Moses. Zeno, for instance, accord- 
ing to Philo, drew some of his laws from the law of Moses (Prob. 


5 Thiede, Charismatic Figure 101. 

>: Myre, “La loi dans l'ordre cosmique” 236-238, 245. A law, if it is real law, 
must agree with the law of nature. All people are subject to this law. Cicero said 
the same thing, but how could he tell which law was truly law? 

5 Cf. Abr. 16. In this passage Philo acknowledges the benefits of law in general. 
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57). So, too, did Heraclitus (QG 4.152) and Socrates (QG 2.6; Spec. 
4.61). This kind of claim was common among the Greeks them- 
selves, but it allows us to surmise that a law was only a law to the 
extent that it agreed with the Mosaic law.?? This exception shows 
how far Philo’s rejection of the law of others went.’ 


Conclusions 


There is a hierarchy of law which mirrors the hierarchy of nature. 
Nature is the guide by which we measure law. The law of nature 
is, in fact, the dictates of nature, otherwise expressed as the Logos 
or Right Reason. The Logos guides all nature, plants and animals 
as well as man. 

The one who follows the law of nature is called both a living law 
and an unwritten law. The unity of all these forms of law 1s unique 
to Philo. Also unique are the altered meanings these forms of law 
have in Philo's hands. Part of the alteration is simply the result of 
the synonymy of these terms in the work of Philo, but part is the 
result of his originality and his need for unity among concepts of 
law. 

The law of nature was created before the Mosaic law and it is 
higher than the written law, although it is still not clear what this 
means. One may follow nature, guided by reason, and so fulfil the 
law of nature, or one may follow the law of Moses. 

Yet, human beings, alone among the creation, have the ability to 
“add” to or pervert their nature.? Philo is not unique in the ancient 
world in claiming that this is so, but he is unique in his ability to 
say what exactly is and is not according to the law of nature. This 


5 Goodenough, The Jurisprudence of the Jewish Courts in Egypt (New Haven: Yale 
University Press, 1929) 214; Barraclough, “Philo’s Politics” 485. There is no dis- 
puting Goodenough’s claim that in practice Philo actually borrowed from Gentile 
law. Even Goodenough admits, however, that Philo himself would have never admit- 
ted it (214—215). I doubt he even thought of it consciously. 

>” Mendelson, Philo’s Jewish Identity 27-28 points out the ambivalence Philo had, 
in fact, for the law of others. He refers specifically to Ebr. 36-37, 80-81 in which 
Philo seems to accept, or tolerate, for practical purposes other people’s laws. 
Mendelson observes: “this is the reasoning of a man who has made his peace, pos- 
sibly after a long struggle, with harsh realities.” 

9! Calabi, The Language and the Law of God, 14. 
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is because the law of Moses, given by God, is the true copy of the 
law of nature. As a result, Philo is also able to judge other law codes 
wrong-headed and misguided on very specific grounds. The yard- 
stick, the Mosaic law, is the rule to which all other forms of law 
must measure up. 

Philo creates his unity of law, first by relating all forms of higher 
law to one another, and second by connecting the law of Moses 
tightly to the law of nature. How they relate, what it means in prac- 
tical terms, is still not clear. Negatively, it means that any form of 
material law other than the law of Moses is no law at all, or only 
law insofar as it agrees with the law of Moses. 

The unity, of course, is a result of Philo's use of all three forms 
of higher law in Greek legal thought. He alters *unwritten law” to 
signify one who follows the law of nature and who becomes its 
embodiment. The “living law” comes to mean not only one who is 
the king, but the one who follows the law of nature. These forms 
of law find their content in the law of nature. 

What becomes of the law of nature? Philo has claimed it is found 
in the law of Moses. What does this mean in practical terms? Does 
it mean that the law of Moses 1s a substitute for the law of nature? 
That the person who follows the law of Moses observes the law of 
nature? Or does it in fact reduce the worth of the law of Moses? 
Does the law of nature become the way to the exclusion of the law 
of Moses? Should the law of Moses be cast off? Is it finally superfluous? 

Philo is, naturally, not explicit on the topic, but he preserves two 
forms of information which may help to determine the truth. He 
preserves claims of people who have actually followed the law of 
nature. This is interesting not only for the claim itself, but because 
it allows us to study the relation of the law of Moses to the law of 
nature. If you have one, do you need the other? He also preserves 
information on all forms of higher law, which may be successfully 
compared to the law of Moses. What does it actually mean that the 
law of nature is “higher” than the law of Moses? Does it imply a 
change in the law? Or a true understanding of the law of Moses? 
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CHAPTER SIX 


THE UNITY OF THE LAW 


It is true, many commentators agree, that the law of nature is a 
higher form of law than the law of Moses in the work of Philo.! 
While these commentators admit readily that Philo speaks of the 
harmony between the law of Moses and the law of nature (Opif 2-3; 
Decal. 1; Abr. 4—6; Mos. 2.12,14,48,51-52,211; Spec. 2.163; 4.164,179; 
QE 2.42) and the superiority of the Mosaic law in relation to other 
human codes of law (Spec. 4.179), they point to other statements, or 
implicit claims within the statements which reflect the harmony of 
the law of Moses and the law of nature, which, they believe, reflect 
its inferiority. The inferiority, or secondary status, of the law of 
Moses, they say, stems from the superiority of the law of nature 
(Migr. 94; Abr. 4-6; QG 4.184; QE 2.19), the inherent inferiority of 
any “copy” of an “original” in the work of Philo (Opif. 130; Mos. 
2.11,14,51—52; Spec. 4.164; Praem. 29; Plant. 132; QE 2.42), and the 
ability of some special people to follow the law of nature without a 
written code (Leg. 1.94; 3.144; Abr. 4-6; Spec. 2.42-48), an ability 
which is superior to the act of following the written code (Det. 66-68; 
Migr. 46-52, 174—175; Somn. 1.191; Virt. 94; QE 2.19). It is also true 
that the inferiority of the written law is implied in Greck discussions 
of higher law. 

Yet, Philo claims, the law of Moses is the true copy of the law 
of nature. In what way is the law of nature "higher" than the law 
of Moses? In what way is it different and more desirable? How can 
commentators claim that the Mosaic law is ultimately to be tran- 
scended by the special few? Or that such transcendence 1s desirable? 
Such transcendence follows from Greco-Roman discussions of the 
law of nature, but how does one transcend the law of Moses? 


! There is a long history of this reading in modern Philonic scholarship: Charles 
Bigg, The Christian Platonists of Alexandria 49; E. R. Goodenough, By Light, Light 73-96, 
esp. 87£; Sidney Sowers, The Hermeneutics of Philo and Hebrews (Richmond, Virginia: 
John Knox Press 1965) 44-48, esp. 48; Sandmel, “Philo’s Place in Judaism" 109; 
André Myre, “La Loi de la Nature" 176£; Kleinknecht and Gutbrod, *Nópog" in 
TDNT IV 1052-1054. 


104 ONE GOD, ONE LAW 


The question, if limited, is not theoretical: Philo knew of people 
who fulfilled the law of nature, and the continuing existence of the 
law of nature and the example of the Patriarchs imply that there 
could always be more. It 1s also true that in Greek sources the writ- 
ten law may be discarded if one follows the law of nature; more- 
over, the "living law" was able to replace the written law. The 
question, then, bears asking: did Philo consider the law of Moses 
superfluous for some people in some instances? 


Who Follows the Law? 


The Mosaic law was the way for almost everyone; the law was to 
be observed, its precepts followed. While Philo could soar when he 
spoke of nature, or God, or even of law, he could also plant his feet 
firmly on the ground. In Legatio ad Gaium Philo says that penalties 
are good for the morals of the multitude who (presumably) keep the 
law because they do not wish to suffer penalties for disobedience (7). 

The best reason to follow the Mosaic law, according to Philo, is 
because one understands the purpose of the law, even loves the law, 
and realizes that the law dictates what is best according to our nature. 
The law should be in one’s heart, not only on one’s lips (Praem. 82). 
Philo would rather have the law performed because it is good and 
just, not because observance is compelled. But if worst comes to 
worst, compulsion is not without merit. 

Philo does not reduce the law to one or two commands. He main- 
tains the unity of the Mosaic law: 


The legislation is in some sense a unified creature, which one should 
view from all sides in its entirety with open eyes and examine the 
intention of the entire writing exactly, truly and clearly, not cutting 
up its harmony or dividing its unity (QG 3.3). 


While Philo is also capable of distinguishing between the letter of 
the law and the inner meaning of the law (Agr. 157), and the inner 
meaning is clearly more important,’ Philo does not reduce the law 


? Sandmel, A Jewish Understanding of the New Testament (New York: KTAV 1974) 
66 says that Philo “has a feeling of condescension, bordering on contempt” for 
those who only perform the literal law. This may be too strong, but there is definitely 
a pronounced sense of the superiority of those who follow the law of nature. This 
problem will be discussed throughout this chapter. 
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to its “inner” meaning. He fights against such a reduction (Migr. 
92-93). One must follow the law. 

The good fortune of the Jews is that they have a true copy of 
the law of nature (Mos. 2.13,51). For the vast majority of people, 
this copy would have been sufficient. Cicero could claim that “we 
can perceive the difference between good laws and bad by referring 
them to no other standard than nature" (De Leg. 1.44), but this 
method was unavailable to most people. The Greeks and Romans 
had to perceive in each case what the content of the law of nature 
was, the average Jew simply had to follow the law of Moses.? 

Yet, it is also true that there is a degree of elitism in Philo's 
thought: those who only follow the literal laws may do what is good, 
but they do not represent the best Better is to understand the 
"inner" sense of the laws; but it is best not even to need the laws. 
What people did not need the law in its written form? How did 
they fulfil the law? What role did the Mosaic law, after all, play? 


Higher Law and the Law of Moses 


There are a number of ways to approach the relationship between 
the law of Moses and the higher forms of law. At no point is Philo 
explicit about the relationship, other than to call the law of Moses 
a copy of the law of nature, but in his descriptions of the higher 
forms of law and how people fulfil these forms of law there is infor- 
mation which illuminates his understanding of the relationships. 


The Law of Nature and the Patriarchs 


As far as Philo was concerned, his discussions of those who followed 
the law of nature were factual. Philo could point to the past and 
name his sages, those who had followed the law of nature. Even 


* C£. Vander Waerdt, Natural Law 231-263. He claims that Antiochus had already 
begun to move in this direction by offering praecepta through which all could fol- 
low the law of nature. Cf. supra 28 n. 69. 

* Montgomery J. Shroyer, “Alexandrian Jewish Literalists" in JBL 55 (1936) 
261—284 has an excellent discussion, especially 263,267,272. He also speaks of peo- 
ple (he terms them “literalists”) who were unable to accept the law literally and 
who, therefore, rejected it (277-279,284). 
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better, he had a record of how they followed the law of nature in 
the Torah, something the Greeks and Romans, even the Stoics, could 
not claim. 

The law of nature was Philo's answer to how the Patriarchs fol- 
lowed the law of Moses before the law of Moses was given; it was 
a problem which concerned Paul and the Rabbis as well. Philo's 
answer is somewhat different from theirs: the Patriarchs fulfilled the 
law of nature, which was given before the law of Moses. One could 
claim that this was simply Philo's way of worming out of a sticky 
exegetical corner, if the law of nature were not so fundamental to 
his thought. It provided the answer to some difficult historical ques- 
tions for Philo, but it also is, in many ways, the centre of his phi- 
losophy: his views of nature and law are integral to his philosophic 
system. The law of nature existed in the past, and this explains eas- 
ily how the Patriarchs followed the law of Moses before it was given 
by God; but the law of nature exists still and 1s connected to other 
forms of higher law.? It can continue to be a way of guidance, and 
must In some sense co-exist with the law of Moses. 

Philo is vague when he discusses the way in which the Patriarchs 
are said to have followed the law of nature. The Patriarchs followed 
nature and became the archetypes for the written law (Prob. 62). If 
we want to know what they did, however, we are led into a kind 
of tautology: what they did, the law of nature, is found in the law 
of Moses, the copy of their lives. If so, how can the law of nature 
be a better way? 

The answer seems to rest with how the law is done and how the 
law 1s understood. The law of nature, it seems, is not higher because 
it contains “better” laws, or different laws; the content seems to be 
the same, if draped in symbolic language in the Torah. The higher 
quality of the law of nature lies with the observer of the law: the 
Patriarchs follow the law guided only by reason, not a material code, 
and they follow the law because they perceive it is good and right. 
The content may not differ. 

Whether the Patriarchs follow the “inner” sense of the Mosaic law 
or the actual laws is not obvious. There is no doubt that Philo would 


? If Philo was interested only in using the law of nature to explain how the patri- 
archs did the law of Moses, there would be little reason to connect it to these other 
forms of higher law. 

5 Koester, “vöuog oooeog" 536. 
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have argued that they would have fulfilled the “inner” meaning these 
laws point to, but can one argue that the letter of these laws was 
also observed? The Mosaic law would not be contradicted by the 
actions of the Patriarchs, but could all its dictates have been followed? 

It is possible, from the few clues that Philo gives us, that he might 
have argued that the Patriarchs actually observed the law of Moses." 
The “originals” of the particular laws are the men who “lived good 
and blameless lives” (Abr. 4). They are “living and reasonable" laws 
(Abr. 5). Moses writes of them for two reasons: to show that the 
"enacted ordinances are not inconsistent with nature"; and to demon- 
strate that the written law is not difficult to follow because earlier 
generations followed the unwritten law (Abr. 5). The enacted laws, 
therefore, “are nothing else than memorials of the life of the an- 
cients,” “preserving to a later generation their actual words and 
deeds" (Abr. 5). 

For Philo, the Patriarchs, the actual embodiments of the law of 
nature, are the model for the enacted ordinances. The enacted ordi- 
nances are not only consistent with nature, they “preserve” the actual 
čpya koi AOyous, oic &xphoavro of the Patriarchs. This may imply only 
that the stories of the Patriarchs are preserved in the Torah, but the 
clear sense seems to be that the law of Moses contains the deeds 
and words of the Patriarchs. This is solidified by the use of the verb 
xp&onaı (make use of, employ), which points to the actual behaviour 
of the Patriarchs.? When the Patriarchs followed the law of nature, 
therefore, it seems that they also complied with the law of Moses. 
Their words and deeds are the basis for the enacted ordinances, 
which are, indeed, the Mosaic law. How this relationship can be 
said to function practically is difficult to comprehend, to say the 
least, but Philo intimates, in the following passages, that it exists. 

Again, in Abraham 275-276, Abraham is said, following Genesis 
26:5, to have done “the divine law and all the divine commands." 


7 Goodenough, By Light, Light 74 rejects the view that the Patriarchs were “bun- 
dles of commands which were written down by Moses... there is no thought of 
deducing the specific commands from the incidents of the lives of the Patriarchs.” 
This sounds eminently sensible, but I believe that the opposite view may be exactly 
what Philo intended. 

® Tt is used by Josephus, for instance, in Antiquities 16, 27 to indicate “living in 
accordance with the laws." Cf. Walter Bauer, A Greek-English Lexicon of the New 
Testament and Other Early Christian Literature, trans. William F. Arndt and F. Wilbur 
Gingrich (Chicago and London: The University of Chicago Press 1979) 884. 
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The verb is significant: Philo says that Abraham did (éxotnoev) these 
laws, not that he somehow “fulfilled” or “modelled” or “guarded” 
them.? If we agree that Philo is here referring to the law of Moses, 
and we know that Abraham has done the law of nature, it should 
also be clear that there exists no difference between them. Indeed, 
Abraham was not vópuioc, “lawful” according to a legal code, he 
was a “law himself and an unwritten law” (Abr. 276); but being “law- 
ful" and becoming a “law” are not contradictory: Abraham became 
a law because he did the things which the law required. The difference 
is, he followed the dictates of the law of nature, without having the 
written laws. 

This interpretation is borne out by Migr. 130. Philo takes up his 
interpretation of Gen. 26:5 once again. Again, too, Philo says that 
Abraham “did (£roinoev) all my (God's) law (n&vra tov vópov uov)." 
He replaces pvAcoow with xoiéo in this instance too, and he is more 
explicit about Abraham's actions. 


"Law" being evidently nothing else than the divine word enjoining 
what we ought to do and forbidding what we should not do, as Moses 
testifies by saying, “he received a law from His words” (Deut. 33:3f.). 
If, then, the law is a Divine word, and the man of true worth “does” 
(now) the law, he assuredly “does” (nowi) the word: so that, as I said, 
God's words are the wise man’s doings (xpó&eig). 


Here is Philo's clearest statement: the Patriarchs do the law of Moses. 
Philo also contrasts the Patriarchs as “unwritten laws" with the 
written laws (Decal. 1). Philo does not state differences in content 
between the two forms of law. He stresses only that he has spoken 
of unwritten law and now must speak of written law. The way of the 
Patriarchs is a better way to observe the law, the way of reason and 
truth, but it is nowhere clear that in content it is a different way. 
'Ihe difference between the written law and the law of nature, 
including the other forms of higher law, seems not to rest on the 


? The verb used by the Lxx, qvAéooo, translates the Hebrew shamar. Both of 
these verbs can be translated as “watch,” or “keep guard." ®vAc&oow does not have 
the same intimations of “performance” as noiéo. That Philo is aware of the change 
in the verb is shown by his use of qvAécoo in Her. 8, where he follows verbatim 
the text of the Lxx. The verse is also discussed in QG 4.184, where it is found in 
an abbreviated form in Armenian. II&vra is used in both Migr. 130 and Abr. 275 
to describe the extent of Abraham's observance; the word does not appear in the 
LXX or in the Hebrew text. Nönog is used to signify the “law” which Abraham fol- 
lows in Migr. 130; vóuog does not appear in the LXX. 
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content of the law itself. It may be that the law of Moses “hides” 
its truths in the language of metaphor, but when the truth is revealed 
it does not differ from the higher forms. The one who follows the 
law of nature by the reason within him alone, without relying upon 
rewards and punishments, indeed without needing the guidance of 
a law code, has the ability to understand what one is truly obeying 
and why one ought to be obedient. That the content of what one 
obeys differs from the law of nature is not likely, at least not in 
Philo's scheme. 

The transcendence of the written law by the Patriarchs does not 
seem to imply the transcendence of the contents of the written code, 
as it does in Greek and Roman natural law thought, it implies only 
the transcendence of the limited understanding of the one who must 
rely upon the written law. The Patriarchs, of course, provide the 
models and patterns for the laws and indicate conformity and agree- 
ment with the law of Moses. The Jew, therefore, who does only the 
written law does to a limited degree an “inferior” law. This “infe- 
riority” is not found in the Mosaic law, but in the literal-minded 
follower of the law who is unable to understand the truth of the law 
and to whom this truth points. A help in understanding the rela- 
tionship between the (material) written law and the (intelligible) nat- 
ural law, and its correlates, might be forthcoming in grasping Philo's 
use of arithmology in his work. Arithmology, Philo's symbolic use 
of numbers, is dependent upon Philo's view of the cosmos, a view 
infused with his view of the Platonic forms, which exist in the intel- 
ligible world, whose realm for Philo is the Logos, and their copies 
here in the sensible world.'? 

As Horst Moehring states, Arithmology allows Philo to stress two 
points: 


a. the cosmic and human order described by Moses is of unwersal valid- 
ity (my italics), as is made most obvious in Philo's universalistic inter- 
pretation of the sabbath; 


? Horst Moehring, “Arithmology as an Exegetical Tool in the Writings of Philo 
of Alexandria” in The School of Moses: Studies in Philo and Hellenistic Religion: In Memory 
of Horst R. Moehring. Brown Judaic Studies 304. Studia Philonica Monographs 1. 
Ed. John Peter Kenney (Atlanta: Scholars Press 1995), 151. See Timaeus 27D, 53B 
for significant references, as mentioned by Moehring. Cf. also Robert Berchman, 
“The Categories of Being in Middle Platonism” in The School of Moses: Studies in 
Philo and Hellenistic Religion: In Memory of Horst R. Moehring. Brown Judaic Studies 304. 
Studia Philonica Monographs 1. Ed. John Peter Kenney (Atlanta: Scholars Press 
1995), 98-140 for the background on Philo's view of Being, esp. 115-119. 
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b. this order is represented most clearly and purely in Jewish law, 
liturgy, and tradition; the Jewish religion 1s, therefore, the most nat- 
ural religion." 


Further, according to Moehring, “the superiority of the Jewish tra- 
dition is not esoteric in character; as can be shown through arith- 
mology, it is reasonable and demonstrably so.”'? 

Arithmology, though not our dominant concern here, does point 
to the universality of truth in Philo’s cosmos, especially as expressed 
in Jewish law and tradition, and to the relationship of the material 
to the intelligible world. Jewish law represents true law here on earth, 
everywhere, as the numbers employed by human beings here on 
earth represent their intelligible counterparts; in Moehring's words, 
numbers have a *Aóyog-character" in the work of Philo." 

The cosmic order which is expressed through numbers also helped 
Philo “to explain the sacred texts of the books of the law in terms 
that were universally understood, even though not universally 
accepted." While the specific use of numbers by Philo is not of 
significance here, though let 1s be said that seven has pride of place, 
his view both of the intelligible world they represent and the har- 
mony of the world inherent in them, spill over into all his thought. 
This is particularly so in his view of the relationship between the 
material and the intelligible world and the universal nature of the 
true copy of reality. One is one, as seven is seven, because they truly 
represent the reality of numbers in the Logos, or intelligible world; 
so, too, the law of Moses is truly the law because it perfectly rep- 
resents in material form the reality of Law, the natural law, which 
exists in the realm of the Logos, the intelligible world. The harmony 
of the cosmos demands that there is a connection between the Torah 
and the cosmos as all reality is perfectly mirrored in truth. The law 
of Moses, therefore, can be nothing but the reflection of the true 
law of the cosmos for Philo. 


! Mochring, “Arithmology,” 176. 
? Ibid., 176. 

8 Ibid, 145. 

'* Thid. 
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The Living Law and Present-Day Rulers 


If, though, the Patriarchs followed the law of Moses, as the scanty 
evidence indicates, what of Philo’s own day? Could one follow the 
law of nature without relying on the law of Moses? Our discussion 
begins with the living law ideal and the rulers of Philo’s day. At a 
number of places, Philo seems to suggest that the rulers constituted 
the law of their given land, that they were, in fact, living laws. 

Philo does in principle extend the living law ideal to Gentile states, 
for he claims that rulers are living tablets, contrasting them with the 
written law (Det. 141; cf. QE 2.6). This contrast is clear to us now: 
the king is the law, or the law is written. What, however, are the 
implications in Philo’s thought? Moses, the true living law, lived his 
life in agreement with the law given to him on Mount Sinai. And 
since Philo links the living law ideal to the law of nature, could a 
Gentile king fulfil the law of nature, in fact be a representation of 
the law of nature, and not observe the Mosaic law? Would the king 
of a Gentile land, who is himself the law, observe the Mosaic law? 
Could a Gentile king contradict the law of Moses and still be lawful? 

As odd as it seems the answer appears to be that a king who 
truly was the law would, indeed, do the Mosaic law. Philo may be 
stating the de facto truth when he says the king is the law in his 
land—but this is only half of the story. Any king may indeed be the 
law of his land, but this may only signify that he is a bad law, a 
tyrant. What constitutes “good” law, law in fact, is only the law of 
nature which has its copy in the law of Moses. 

The truth of Philo’s claim, that rulers are living tablets, is seen 
only when the proper law is in view. All future rulers, says Philo 
elsewhere, would find a law to guide them by looking to Moses as 
their archetype and model (Virt. 70). A true “living law” would do 
nothing which was not in agreement with the law of Moses. What 
this means in practice, probably, is that only a Jew could be a liv- 
ing law. 

For when Philo does speak of the living law ideal in his own day, 
as E. R. Goodenough and Wayne Meeks have shown, he speaks of 
its perversion.” Gaius, who considered himself a law, is the model 
of perversity par excellence (Legat. 119), a model of perversity not 


15 Goodenough, Politics 103-113; Meeks, The Prophet-King 49,51,61 #6. 
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only for Philo, but for the Roman historians as well.'^ Goodenough 
asks at one point why Philo did not grant that a Roman emperor 
was the living law, but surely the answer 1s obvious: no one fulfilled 
the requirements." In principle they could have; in reality they did 
not; in all probability only a Jew would. At any rate, Philo would 
have recognized the living law by his actions—they would have con- 
formed with the prescriptions of the law of Moses. 

Philo is to some degree saved by the unity of law in his thought. 
Whereas in Greek sources the law and the king are separate legal 
entities—if one rules, the other is not necessary—ın Philo the sepa- 
ration between forms of law does not exist. The living law is the 
law of nature, and the law of nature is the original of the law of 
Moses: written and unwritten law are in this way one. Every king 
is the law of his land, it is true, but that does not imply that any- 
thing the king calls law is true "law," though it may function as 
such. In name it may be law, it may function as such, but unless it 
compares favourably to the law of nature/law of Moses, it is in real- 
ity no law. For Philo, there is only one law, and the king 1s the law 
only insofar as he follows it. 

One cannot, therefore, render the Mosaic law superfluous by being 
a living law, because the true living law would follow the Mosaic 
law. Moses was the living law, which means he lived in conformity 
with the law of Moses. Gaius’ claims to be the law are ridiculed by 
Philo because they are unwarranted claims, not because Philo does 
not believe in the ideal itself.'” A real vöuog £uvvyog would be much 
like Moses (Virt. 70). This would be quite impossible for a Gentile 
ruler. 

All forms of law, in Philo's work, combine to create a tightly 
woven system. While Greek and Roman writers on the living law 
ideal only attempt to grasp what such a ruler would be like, or how 
he may embody justice and equality, or how he would relate to the 
present written law, Philo knows what such a king would be like. 


55 Dio Cassius 59; Suetonius 4. Barraclough, “Philo’s Politics" 458—460 claims, 
however, that Philo's portrait of Gaius is exaggerated. 

7 Goodenough, Politics 112-113. 

18 Goodenough, Politics 112-113; cf. Heinimann, Philons griechische 190 who points 
out that Deut. 17:15f. forbids a foreigner from being king of the Jews. The impli- 
cation of the living law ideal, for Philo at any rate, is that a true véuog £uyvxog 
would be king of all the lands, and therefore king of the Jews. 

19 Goodenough, Politics 107; Meeks, The Prophet-King 51. 


THE UNITY OF THE LAW 113 


He has an exemplar, the original as it were, of the living law. If 
everyone else is scrambling to find his footing, Philo can place his 
feet on solid ground. 

A ling may claim to be the living law, he may abolish the law 
of Moses, he may institute laws which mock the law of Moses, but 
his law would be a sham and the king would be a phoney. The 
true vóuog Euyvxog will not contradict the law of nature, and it is 
this law which supports the law of Moses. Philo is weaving the seam- 
less garment: the law is of one piece. 


The Law of Nature in Philo’s Day 


Is it still possible that an individual could follow the law of nature 
without knowing of the law of Moses? If a Stoic wise man fulfilled 
the law of nature would he naturally do the law of Moses? Could 
a Greek do the things to which the law of nature points, but not 
perform the physical requirements of the Mosaic code? Could a Jew 
disregard the law of Moses for the higher law? 

The question must have been a real one for Philo: 


This theory about the unwritten Torah being available to the men of 
old before the legislation of Moses does not serve as merely a conve- 
nient stopgap for that period in history between Creation and Moses . . . 
It produces the extremely momentous insight that a true law of nature 
is in fact an ultimately superior criterion for the life of the truly wise 
man.” 


And if the law of nature is still operative in Philo’s day, does not 
the chance exist that it may, in fact, be followed (Prob. 72-75)? Philo 
says that 


these people often ask *Who have there been in the past, and who 
are there living now of the kind that you imagine?” An excellent answer 
is that in the past there have been those who surpassed their con- 
temporaries in virtue, who took God for their sole guide and lived 
according to a law of nature's right reason, not only to free them- 
selves, but communicating to their neighbours the spirit of freedom: 
also in our own time there are still men formed as it were in the like- 
ness of the original picture supplied by the high excellence of sages 
(Prob. 62). 


20 Koester, “vöuog pboeac” 535. 
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The giving of the Mosaic law opened up the way for more to fol- 
low the requirements of nature’s right reason—the Mosaic law is the 
codification of reason—but the law of nature still exists in its own 
right. 

In the previous passage, Philo seems to imply that the law of 
nature is still being followed, and it seems that he intends to say 
that these special people are Jews. The Patriarchs surpassed their 
contemporaries in virtue; in Philo's own day such people existed too. 
Philo says of the wise men that “this small body though scanty is 
not absolutely non-existent” (Prob. 72; cf. Mut. 35-37). The crux inter- 
pretum in Prob. 62 is, how are these people formed in the likeness 
(ety@v) of the original picture (And &pxetbnov ypoofic)? Indeed, what 
is the original picture? Does it imply people following the law of 
nature, or attempting to, or simply following the ‘Torah? 

The original picture must be the lives of the Patriarchs, the unwrit- 
ten and living laws, the men who fulfilled the law of nature (Abr. 
3-6). The copies are the written laws, the &pxetbxor are the Patriarchs. 
Do those who follow the Patriarchs, though, guide themselves by fol- 
lowing the right reason of nature, or does Philo simply mean that 
they follow the original picture preserved in the Torah, whose pages 
contain the lives and actions of the sages? 

Philo is responding to a question of who in the past were virtu- 
ous and who now are most virtuous, so it seems likely that Philo is 
speaking of people in his own day who followed not merely the writ- 
ten ordinances, but the “original pictures,” the embodiments of the 
law of nature, themselves. 

Yet, even here, it is the Patriarchs who are taken as the measure 
of the law of nature, nature’s right reason, and as we have seen 
repeatedly, they do not contradict the law of Moses. The law of 
nature is the model for the copy. Even if the people of Philo’s day 
are following the law of nature, there is no indication that they 
oppose the law of Moses; in fact, the opposite is suggested. If Philo 
knows of sages in his own day, they are patterned after the Patriarchs, 
and one must suspect that their ability to follow the law of nature 
rests in their ability to understand what the law truly is, and to keep 
it through the dictates of reason. 

There is still one distinction to be drawn. The follower of the 
Mosaic law should not abandon the literal commands of the Mosaic 
law (Migr. 92-93) and neither it seems should the Jewish sage (Prob. 
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62).”! What of the Greek who follows the law of nature? Would he 
too observe the law of Moses? The question is not as alien as it 
may initially appear (Prob. 72-75). Philo is dependent upon Greck 
discussions of higher law, which he alters and supplements, and the 
question of how Gentiles might follow the law crosses his mind. 

The Gentile, like the Jew, shares in the reasonableness of nature, 
having, as it were, the same natural ability to find God and to share 
in nature's right reason as the Jew. True, the Jew has the advantage 
of having the superior law of Moses (los. 29-31; Mos. 2.12-13,17, 
26-27,34,43-44,51) and proselytes to the law immediately achieve 
some higher level of virtue (Virt. 182), but the Greek is not a priori 
without hope, not if the universality of the law means anything. 

Philo, in fact, admits that there exist Gentiles who follow the law 
of nature. The clearest case of Gentiles observing the law of nature 
comes in Spec. 2.42-48, in the midst of a discussion of the Sabbath. 
Philo begins his discussion of the fourth commandment, under which 
he includes a discussion of the festivals, the laws regarding the sev- 
enth year, and the year of the Jubilees, in Spec. 2.39. 

Philo includes as a festival the feast of “every day" (nu£pa Gro). 
This feast appears to be based on Numbers 28,29 and the instruc- 
tions regarding the “continual” offerings." Philo understands these 
verses to mean that “every day" is a feast for the special few virtu- 
ous people (cf. Sacr. 111). By establishing this feast, the Mosaic law 


accommodates itself to the blameless life of righteous men who follow 
nature and her ordinances (Spec. 2.42). 


If vice had not wrought such destruction among the majority of 
humanity, Philo says, all would be able to celebrate this festival. As 
it is, only a few do celebrate it. 

Surprisingly, some of the few who do celebrate this festival are 
Greeks and Barbarians (Spec. 2.44). Philo says, 


they are the closest observers of nature and all that it contains... true 
cosmopolitans (koouoroAttac) who have recognized the world to be a 
city having for its citizens the associates of wisdom, registered as such 


? Mendelson, Philo^s Jewish Identity 20-21. 
* The rxx understands the sense of the “continual” offering. The word the Lxx 
uses, e.g. Numbers 28:3, is évdeAex@c, “continually.” 
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by virtue to whom 1s entrusted the headship of the universal com- 
monwealth (tò kowóv roAtrevuua) (Spec. 2.45). 


These Greeks and Barbarians must be followers of the law of nature. 
Recall Philo’s words regarding creation in De Opificio Mundi: 


that the world is in harmony with the Law, and the Law with the 
world, and that the man who observes the law is constituted thereby 
a loyal citizen of the world (kocuoxoA(tng) regulating his doings by 
the purpose and will of Nature, in accordance with which the entire 
world itself also is administered (Opif. 3). 


33 ce 


Philo says, these people, these Gentile “cosmopolitans, 
make their whole life a feast. These are indeed but a small number 
left in their cities like an ember of wisdom to smoulder, that virtue 
may not be altogether lost to our race” (Spec. 2.46,47). If everyone 
was as virtuous as this small number of Gentiles, every day in the 
world would indeed be a feast (Spec. 2.48). 

There is no doubt that in this passage Philo introduces us to 
Gentiles, a very few, who follow the law of nature. Could these 
Gentiles be said by Philo to follow the law of Moses? The discus- 
sion does take place within the context of a passage on Jewish fes- 
tivals, and the festival these Gentiles are said to follow is a “Jewish” 
festival. But Philo, whether by chance or foresight, does not settle 
for us clearly the question of whether Gentiles who follow the law 
of nature also follow the law of Moses. 

The festival which Philo claims they observe is vague and inde- 
terminate in terms of performance. It is kept in the soul, it would seem, 
not through a body of practices enjoined by Moses or the Hebrew 
Bible. Would these Gentiles, for instance, follow the other festivals 
Philo has listed? It seems impossible that they could actually follow 
these festivals, but further on in the discussion Philo states that 


naturally 


those who are not of the same nation he describes as aliens, reason- 
ably enough, and the condition of the alien excludes any idea of part- 
nership, unless indeed by a transcendency of virtues he converts even 
it into a tie of kinship, since it is a general truth that common citi- 
zenship rests on virtues and laws which propound the morally beau- 


tiful (Spec. 2.73). 


This indicates that the virtuous Gentile can indeed follow the law 
of nature, and even the law of Moses. If Philo does not intend to 
say that the virtuous Gentile somehow follows the law of Moses, the 
way to superfluity of the Mosaic law is a real possibility. 
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There is limited confirmation elsewhere that virtuous Gentiles fol- 
low the law of Moses. When Philo speaks approvingly of the Stoic 
founder Zeno and of one of his laws, he later states that Zeno prob- 
ably found this law in the Jewish law book (Prob. 57). The same is 
said of Socrates and Heraclitus, as we have seen. Claiming some- 
one else's, or some other school's, thought as one's own, is a com- 
mon enough ploy among Greck thinkers, but for Philo it supports 
the centre of his thought: any law worth following must be from the 
Jews. If Zeno or Socrates knew something of the “right” law, it must 
be because they knew the Jewish law. 

E. R. Goodenough has built a rather strong case that Philo has 
actually at times borrowed Gentile law: Greek, Roman, and Egyptian.” 
In doing so Philo sometimes even contradicts Jewish law. The 
significant point, however, as Goodenough himself admits, is that 
Philo would never have admitted to such borrowing.” Not because 
he wanted to hide the reality, but because he did not believe he 
was doing such a thing. If Philo said he saw a law regarding poi- 
soning in the Jewish scriptures, which in fact comes from Gentile 
law, he probably did see such a law.? 

What this means is that the Greek who fulfilled the law of nature, 
or who knows part of it, borrowed it from Moses, in one way or 
another. Failing that, reason would not guide one against the dic- 
tates of the Mosaic law. As strange or unbelievable as it may seem, 
any sage, any “unwritten law," any “living law" must in the course 
of obeying the law of nature also obey the law of Moses. How this 
would have been accomplished is a mystery, as it is also for the 
Patriarchs, but Philo's thought leaves no alternative. 

It seems clear that a Greek sage would resemble no one so much 
as a Hebrew Patriarch. A Greek audience would have, indeed may 


23 Goodenough, Jurisprudence 75-76,100-102,106-107,111,155,193. These serve as 
examples, the book contains many more such examples. Cf. also Barraclough, 
“Philo’s Politics" 517—518. I. Heinimann, “Jüdisch-hellenistische Gerichtshöfe in 
Alexandrien?” in MGW7 74 (1930) 363-369 attempts to show that Goodenough's 
examples do not point to actual practice in the Jewish community; on this point, 
he convinces. He believes that Philo is drawing on ideal Greek or Roman legal 
forms. The case that Goodenough has built, though, that Philo draws on Gentle 
law, still holds, at least for our purposes. 

** Goodenough, Jurisprudence 214—215. 

3 Spec. 3.93-98; Philo speaks of putting the poisoner to death in this passage, 
which appears to be based on the injunction in Ex. 22:18 to put a sorcerer to 
death. Cf. Goodenough, Jurisprudence 106. 
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have, found this incredible, perhaps even insulting, but Philo is cer- 
tain of it and saved to some degree by Stoic agnosticism: they are 
not certain of the content of the law of nature and they are not 
sure if anyone has followed it.” Philo’s boldness is supported by Stoic 
timidity. 

He has no doubts. He knows of people who have followed the 
law of nature and he has a record of how they followed it. If there 
was a sage, Philo would recognize him. If the thought of the Greek 
sage being circumcised or following the dietary laws seems odd to 
us, it would not have seemed so to Philo. Philo was certain of the 
truth of Judaism, and this claim was necessary to his identity and 
to his community. Apart from that the scarcity of the sage meant 
that no one could truly contradict his claims, although if Gentiles 
read his work there would certainly have been enough people to 
dispute them. Philo's legal thought is driven, though, by his convic- 
tion that the Jew has a record of the law of nature: the Jews had 
the truth, for which the Gentiles were searching, and Philo invited 
those who wanted to know to follow the one, true law. 


Ihe Law of Nature and the Law of Moses 


Greek discussions of the law of nature brooked no wholesale aban- 
donment of the written law, even by the sage, but it was a possi- 
bility that certain laws could be overturned. If the material law did 
not reflect the higher law, why should one who knows the truth not 
abandon the transcended written law? 

Goodenough believes that Philo is implicitly acknowledging the 
secondary status of the Mosaic law when Philo refers to it as a copy. 
He says it “would have been natural, in view of the general trend, 
for Platonists and Pythagoreans to have developed a theory that 
the written law was only a reflection or image of the Idea-Law.””’ 


?» This is not to suggest that the Stoics had nothing to say about the wise man 
and how he would live. As we saw in Chapter Two, the Stoics were quite willing 
to describe the sage and his life. The xaßnkovra. would also give us the ground 
rules whereby a sage would live, and could thereby be noticed. But the problem 
of Stoicism, if indeed they considered it a problem, is that only the sage knows how 
he would act in a certain circumstance and only the sage can act correctly (accord- 
ing to the koxopÜcporo). Philo is willing to be much more definite and specific. 

"7 Goodenough, By Light, Light 87. 


THE UNITY OF THE LAW 119 


Goodenough can find no such example from Philo's day and draws 
on the fifth century c.z. Neo-Platonist Proclus to explain Philo’s view 
of the relationship. Goodenough insists that Proclus’ view of the law 
shows how Philo regarded the written law as inferior. Apart from 
Proclus’ late date, I am not convinced that Goodenough interprets 
Proclus correctly,” but there is far more damaging evidence against 
Goodenough's view: Cicero. 

Cicero, whose view of the law of nature probably comes from the 
same source as Philo,? does preserve a statement on the relation- 
ship between the written law and the law of nature. In De Off. 3.69 
Cicero says that the written law is a shadow (umbra) and appearance 
(imago) of true law (veri iuris); he states further that “we do not pos- 
sess a whole (solidam) and distinct (expressam) copy (effigiem) of the true 
law." 'This is significant evidence. 

Cicero says that there is no “whole and distinct copy” of the law 
of nature. Philo's claims that the Mosaic law is an eixóv of the law 
of nature (Abr. 3; Mos. 2.51), or that the laws are pmpoata, true 
imitations, of the laws of nature (Mos. 2.11), or stamped with the 
seals of nature (Mos. 2.14,48) go far beyond Cicero's claims that the 
civil law 1s a shadow or mere appearance of true law. Whereas 
Cicero is preserving the consensus regarding the inferiority of the 
written law, Philo 1s arguing that in fact a true copy of the law of 
nature exists. Moses’ laws 


are firm, unshaken, immovable, stamped, as it were, with the seals of 
nature herself... secure from the day when they were first enacted 
to now, and we may hope that they will remain for all future ages as 
though immortal, so long as the sun and the moon and the whole 
heaven and universe exist (Mos. 2.14). 


Therefore, 


whoever will carefully examine the nature of the particular enactments 
will find that they seek to attain to the harmony and of the universe 
and are in agreement with the principles of eternal nature (Mos. 2.52). 


8 See Goodenough, By Light, Light 87-88 for his translation of the relevant pas- 
sage. I am not sure the translation does justice to the text. Proclus calls true laws 
an eikóv of the cosmic laws, and by this intends to speak of their superiority 
vis-a-vis bad laws and customs. Though Platonism regarded the copy as inferior to 
the original, that is not Proclus’ intention here. See Proclus, Jn Rem Publicam II (ed. 
W. Kroll; Amsterdam: Hakkers 1965 repr.) 307, 11.15f. for the Greek text. 

? Horsley, “The Law of Nature in Philo and Cicero” 35-59. 
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Philo does not devalue the law of Moses by speaking of it as a copy; 
he is stressing its value.?? 

Philo may have heard the argument from Hellenisüc Jews in 
Alexandria that the written law of Moses is only an inferior law, but 
he saves himself from the potentially anti-Mosaic results to which 
the law of nature, and other forms of higher law, could lead with- 
out abandoning the higher forms of law. He does this by tying the 
horse more firmly to the cart. He claims his material law 1s the per- 
fect copy of the law of nature! The law of Moses cannot, there- 
fore, be abrogated, even in part, or improved.” The divine origin 
of the law allows Philo to claim that the written law and the law 
of nature have the same source and the same content. This unity 
and continuity which Philo maintains without fail saves him from 
degrading the written law and at the same time allows him to affirm 
the existence of a “higher” law.” 


3 Valentin Nikiprowetzky, Le Commentaire de l'écriture chez Philon d’Alexandrie (Leiden: 
Brill 1977) 122. 

| Bréhier, Les Idées 30 claims that this is the only argument with which Philo 
can defend the law of Moses. 

? Mendelson, Philo’s Jewish Identity 53 says that “Philo must have held... that 
not every prohibition or command of the Torah is equally important.” ‘Theoretically, 
though, if not in practice, he maintained the unity of the Mosaic law. 

33 Philo protects the law of Moses in another way, which has not been noted by 
Philonic scholars. Philo devalues and downplays the role of the à6woopo and 
xaßhkovro in the life of the ordinary person; in their place he substitutes the law 
of Moses. The koßnkovra were those appropriate actions which were to be chosen 
among the indifferents (&Ot&qopo). Not every kaðfkov act, however, was always 
according to nature, and only the wise man could truly perform good acts, or per- 
fectly virtuous acts (kortopOcopoto). This meant, in effect, that only the sage could 
live a life according to nature. Philo's claim that anyone who can follow the law 
of Moses is following nature is a much broader claim than the Stoics would make. 
Also, Philo would not claim that the actions prescribed by the law of Moses are 
only sometimes preferable. In this way the actions which the ordinary person is to 
follow are fixed and not given to deliberation. This is much different than the the- 
ory of the indifferents. C£. Vander Waerdt, Natural Law 231-263 who claims that 
the law of nature became the koßnkovra with the revisions of Antiochus. I do not 
see that such an argument is found in the work of Cicero. The move to make the 
law of nature applicable to the life of the ordinary person seems to have been 
underway, but I do not think the outlines of the law of nature were codified (cf. 
De Leg. 1.42,44; 2.11). If in fact they had been, it would give Philo more impetus 
to claim that the law of Moses was the law of nature; the urgency would have 
been real. 

Philo does know of the Stoic theory of indifferents (Opif 74; Leg. 1.56; 2.17; 
3.165,210; Sacr. 19—20,99; Det. 122; Plant. 100; Prob. 61,81). He knows of the divi- 
sion between good, indifferent, and bad acts (Prob. 60). He knows, too, that it 1s 
the disposition of the sage which makes his acts truly good (Leg. 3.210). Philo even 
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How the two are related, however, still remains unclear; Philo is 
never explicit. André Myre affirms that the law of nature is primary 
and that of Moses secondary, but admits that the discussion 1s nuanced 
and does not lend itself to generalizations. What is the place of the 
law of Moses? 


Philo’s Contribution: The Unity of Law 


To answer this question finally, we need to ask two questions of Philo. 
We need to ask why Philo presents three discrete forms of higher 
law as one. In no other ancient source do all three forms of higher law 
appear, and in no ancient source are any two forms of higher law 
as tightly connected as all three forms are in Philo’s work. Many 
sources which may have contributed to our knowledge of higher law 
in this period are missing or only partially extant, but this should 
not detract from Philo’s contribution. A second question is closely 
related: whether Philo created this unity of law or borrowed it, was 
it used in order to protect the Mosaic law from superfluity? Every 
Greek notion of law which could potentially render the Mosaic law, 
or any form of written law, superfluous is not rejected and ignored 
but co-opted and altered. Why? Unwritten law, the law of nature, 
and the living law find a welcome home with Philo, but all with 
changed meanings. 


The Living Law 


The idea of the living law, as we know it from the fragmentary 
sources, is contained in full in Philo in the discussion of Moses, with 
one major exception: the king as the law 1s not contrasted with the 
written law. Instead of replacing the law, the king in Philo, preem- 
inently Moses, is the pattern for the written law. Any other living 


knows that not all xaĝðńxkovtæ are always appropriate in every circumstance (Cher. 
14—15). But he never speaks of these acts in conjunction with the law of nature. 
His true feelings come to the fore in Leg. 3.126 when he links human virtue (xoc 
avOpanovg Aperiig) and laws by convention (0&cei vouíguvo) to kaðńkovtov and 
xoxopÜópoov (I). Philo labels these all “human opinions" and believes that knowl- 
edge of God transcends them all. See the Excursus after Chapter 7. 

** Myre, “La Loi de Nature” 176,180-181. 
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law would also follow the law of Moses; there would be no dis- 
agreement. Philo also adds to the concept in two ways: he links the 
hving law ideal to the law of nature; and he extends the concept to 
people in the past who were not actual kings.? 

If Philo adopted the vöuog £uwvxog ideal from the Middle Platonists, 
then it 1s possible that the link between the law of nature and the 
Hellenistic Pythagorean living law took place among them. The con- 
nection makes sense. If the king was to be just, by what measure 
was he to be just? The Pythagorean fragments offer no external mea- 
sure,’ they simply claim that the king is to be most just and the 
best man. The law of nature ideal may have seemed both obvious 
and necessary. Obvious because the king had to be just according 
to some objective, though admittedly unknown, measure; necessary 
because the measure could not be arbitrary. 

More important, the ideas fit nicely together. In an age in which 
philosophical *unity" among the schools was claimed by some philoso- 
phers, and without much alteration, the living law ideal could breathe 
real life into the Stoic maxim that the wise man, the best man, was 
king. The living law ideal provided an apologia for why, and how, 
this was so; the Stoics provided the claim that the king need not 
be, after all, a king. This could have influenced Philo. Though Moses 
is truly presented as a living law, even he was not a king in the true 
sense of the word. The other Patnarchs were even less so. Philo's 
use of the living law ideal often means, simply, sage-king: the Stoic 
wise man who follows the law of nature. This new understanding 
of the living law 1deal would serve Philo's purposes perfectly. 

The connections between the living law ideal and the law of nature 
could have come from elsewhere." We have argued, however, in 
“Appendix 1: The Date of the Pythagorean Kingship Tractates" that 


5?» This is the pattern, of course, of the Stoic-Cynic view of kingship (every wise 
man is king: Diogenes Laertius 7.122), but not the Pythagorean. 

?» By that I mean they offer no code of law; the king is just by reference to his 
imitation of God. Archytas, Stob. 4.1.135 offers that the unwritten divine law nour- 
ished the written law or the king, but this is not adopted by the other writers. 

? [n defense of Philo's originality on this point, Plutarch, another thinker influenced 
by the Middle Platonists, does not connect the law of nature to the vópog éuwyuxoc. 
It is true, however, that he calls the king a Aóyog £uwvxoc. It is possible that the 
term Aöyog was influenced by the Stoic tradition through the Middle Platonists. 
Philo, who calls his wise men £pwyuvxot koi AoyiKot vóuot, may borrow from both 
traditions: the Pythagorean vépog Euwvyxog tradition and the Middle Platonists. 
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Philo may be dependent on the Pythagorean texts themselves. Philo's 
own concerns supply us with motive enough to suspect that Philo is 
responsible for the synthesis of the law of nature and the living law. 
His purpose would seem to be to claim the Patriarchs as the true 
wise men, in every possible form, while at the same time eliminat- 
ing claims that there are higher forms of law which threaten the 
written law. Even 1f the connection between the law of nature and 
the living law came from elsewhere, it is doubtful that the elimina- 
tion of the contrast between the living law and the written law came 
from someone other than Philo. The law of nature in Greco-Roman 
thought always maintained the contrast between the higher law and 
the written law; this was the raison d'étre of the higher law. Only 
Philo could have eliminated the contrast, because only Philo had a 
written law whose protection mattered as much as the higher law. 


The Unwritten Law 


This is a more difficult category to consider. Unwritten law, after 
Aristotle, is not found in many Hellenistic discussions, and never in 
Stoic discussions, of law. The new discussions of the law of nature 
seemed to relegate this older and vaguer concept to the sidelines. 
Philo brings it back into play. 

It is likely that this is Philo’s own addition. The claim that the 
one who fulfils the law of nature is an unwritten law is found only 
in Philo; the claim is an odd one and does not readily suggest itself. 
The links between the living law ideal and the law of nature would 
have been easy to forge given the parameters of both discussions, 
specifically the concentration on the king/sage, but what in the 
unwritten law discussions suggests that someone who follows the law 
of nature is an unwritten law? The explanation for the connection 
seems to require the need to account for all forms of higher law. 

Since the law of nature is the over-arching form of higher law in 
Philo’s work, what is the place of the unwritten law? It is, in fact, 
easy to understand why the concept of the law of nature would rel- 
egate the idea of unwritten laws to the sidelines in Greek thought 
in general: the law of nature offers a systematic explanation of what 
true law is. Law, even if not written, is not arbitrary and not sim- 
ply one or two “unwritten” laws. The law of nature is inherent in 
the universe, not dependent on the unknown whims of gods. ‘The 
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impetus to take account of the unwritten law, instead of ignoring it, 
as most do in the Hellenistic period, must depend upon the need 
to leave no loose ends, no opportunity for someone to ignore their 
written law in the service of a higher law. It is probably Philo who 
connected the unwritten law to the law of nature, and probably Philo 
who claimed the one who does the law of nature is, in fact, an 
unwritten law. 

Philo is, indeed, often an eclectic thinker, so it is possible these 
connections came from elsewhere. Still, since they serve his purposes 
so well, and since it is hard to imagine a purpose other than his 
that would lead to such connections, Philo was likely the one who 
created the links among these various forms of law. 

The unity of the higher forms of law would seem to be Philo's 
contribution to Greek legal thought. There are a number of factors 
which suggest that this is the case. First, it is found nowhere else in 
the ancient sources. This 1s not decisive because of the fragmentary 
nature of the sources, but it is a weighty consideration. Second, the 
unity of the higher law demonstrates the unity of all law in Philo's 
thought, and supports his view of God's provident creation, both of 
the world and of the law of Moses. All forms of law are present 
and accounted for. Third, the unity of the higher law fits Philo's 
syncretistic philosophical style. It may be that the connections were 
more apparent to him than to a member of one of the rival schools. 
Finally, it helps Philo be rid of a thorny problem regarding the arbi- 
trariness of the written law. This thorny problem dogged the Greeks 
since the time of the Sophists. Philo protects the law of Moses by 
claiming it 1s intimately related to all forms of higher law. These 
forms of law, therefore, cannot undermine the law of Moses. 

In his hands, the disparate and discrete parts of Greek legal thought 
become the interlocking pieces of a cosmic puzzle. The law is a 
grand picture: the living law had to fit in this scheme, as did the 
unwritten law, because the pieces had to form a unity. Why did 
Philo put this puzzle together? He was probably the only one look- 
ing for the pieces. 


The Law of Nature and the Law of Moses 


The tight connection between the law of nature, and by extension 
the other forms of higher law, and the law of Moses must be Philo’s 
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legacy too, though it could have come from another Jewish thinker.?? 
Greek discussions obviously would not have made the specific con- 
nection between the law of nature and the law of Moses, but it is 
difficult to imagine a Greek thinker making the connection between 
the law of nature and any form of written law. Which law would 
they have chosen? Which law did the Greeks agree was the best: 
that of Athens or Sparta? Which law could claim to be from the 
hand of God? Cicero, whose natural law thought may have the same 
source as Philo, calls Rome's law, which he considered the best pos- 
sible written law, a *shadow."?? This is an evocative phrase, espe- 
cially contrasted with Philo's “true copy," but it probably has a 
mundane source: the consensus view." And why would this not be 


3 On the general connections between the law of Moses and nature/virtue/wis- 
dom see 4 Maccabees 1:8-9,15-18,28-30,34-35; 2:6,23; 3:17-18; 5:17-26; 6:31-35; 
7:7-9; 13:1-6,16-18; 16:1-3; 18:1-3 and Wisdom of Solomon. On the purpose of 
the defense of the law of Moses in 4 Maccabees see Stephen Westerholm, “Law 
and the Rule of Reason: The Argument of 4 Maccabees,” presented at T'orah/Nomos 
Seminar Canadian Society of Biblical Studies Annual Meetings May 1987. He claims that 
the author was concerned with protecting the law of Moses by claiming in it the 
true embodiment of reason. In general, then, Philo did have predecessors. 

In no other extant Jewish text, however, do we find such philosophically knowl- 
edgeable and mature (not to mention extensive) arguments as in Philo; I believe 
that in most particulars he is responsible for his synthesis. He was not, of course, 
the first to attempt to protect the law of Moses by linking it to Greco-Roman 
thought, but I believe his thought is in large measure original. 

? Marcia L. Colish, The Stoic Tradition from Antiquity to the Early Middle Ages Vol. 
1 (Leiden: E. J. Brill 1985) 96-101 argues that, in fact, Cicero considers the law 
of Rome to be the law of nature in De Leg. 2.26. But this he does, as far as I can 
tell, only for some specific instances. He would not, and does not, claim Roman 
law, in its entirety, the law of nature. She is correct, however, in saying that Cicero 
begins the transformation of the law of nature as a cosmic law to that of a higher 
law. Cicero starts what Philo finishes. Vander Waerdt, Natural Law 231—263 has 
attributed this move to Antiochus, especially as it relates to the xoßnkovta. It may 
be, however, that it was indeed Cicero who was concerned with the relationship 
between the law of nature and the civil law. Antiochus was interested in finding a 
guide for all humans through the kaðńxovta, but Cicero, the lawyer, would have 
had abundant reason to wonder how the law of nature was to be related to the 
civil law and a system of law. 

© John Dillon, The Middle Platonists 81 says of the dispute over who is responsi- 
ble for Cicero's view of the law of nature that “what the champions of the vari- 
ous views do not seem to recognize is that the theories of these three men {Panaetius, 
Posidonius, Antiochus) are almost bound to be identical" I am not certain that 
identity among the various views can be maintained, though there must have been 
similarity. Vander Waerdt, Natural Law 234 clearly opts for Antiochus, but he too 
recognizes the probable changes wrought by Panaetius and Posidonius. In the specific 
instance of who introduced the move from xoxopÜópoxo. to kaðńkovta as a guide 
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the consensus? Was this not the point of the law of nature? That 
there was an eternal law which transcended the sometimes arbitrary, 
sometimes bad law of the cities? This was the very point upon which 
the origin and the development of the law of nature rested.“ 

Only a Jew, one is tempted to say only Philo, could have tied 
their material law so üghtly to the law of nature. Only the Jews 
could have wanted to.” If the law of nature was the salvation of 
the meaning of law for the Gentile, could it not easily become the 
undoing of the law of Moses? Would there not be, after all, a law 
which transcends the law of Moses? The divine character of the law 
of Moses, the importance of the law for the life of the community, 
could not allow the law of Moses to be simply another law.? While 
the idea of the law of nature, and other forms of higher law, may 
have posed no real threat to the law of Moses, theoretically it did, 
and some in the Alexandrian community might have argued for its 
transcendent nature. It may be that Philo's designation of the law 
of Moses as the “true copy" of the law of nature was a direct response 
to the consensus view, the view propounded by the Middle Stoics 
and their followers. But whether or not the term itself is a response, 
the ideas certainly are. 


Conclusions 


Why create this unity of law? Answers have already been suggested. 
First, Philo believed in the truth of the higher forms of Greco-Roman 
law. He was convinced that truth could be found in Greek philos- 
ophy, in this case Greek legal theory, filtered through his Jewish per- 
spective. He was convinced, that 1s, not only of the truth and reality 
of the law of nature, but of its connections to other, discrete forms 


to the law of nature, Vander Waerdt 1s convincing in his claim that it is Antiochus, 
though such a move may have been made by Cicero himself. Nevertheless, I do 
not see, as he does, that there was a code of officia. A number of passages speak 
against such a move, as we have discussed earlier. See the Excursus following chap- 
ter 7 for further discussion regarding this question. 

*! Reinhartz, “The Meaning of vóuog" 344 says “from the tenor of his argu- 
ments, it would seem that no such claims were being made for other specific law 
codes. For example, Philo does not find it necessary to argue that other law codes 
do not embody the law.” In some way he does, but the point holds: no one else 
could have conceived the need to argue that their written law was the law of nature. 

? Helmut Koester, *vóuog pboenc” 533. 

Mendelson, Philo’s Jewish Identity 24. 
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of higher law. Philo was also convinced of God’s provident creation, 
God's action in creation, and God's giving of the Mosaic law. There 
were many possibilities for contradiction in Philo’s melding together 
of Greek and Jewish law, there was only one possibility for success: 
there could only be one, true law, to which the law of nature, the 
unwritten law, the living law, and the Mosaic law belonged. 

There may be, of course, a second, more practical reason: the 
good of the community. Philo believed in the truth of the law of 
nature, but he probably realized, at the same time, the danger the 
notion could present to his community. Perhaps he even faced the 
danger from proponents of these higher laws. The law of nature, in 
the hands of Apostates or extreme Allegorists, could be used to under- 
cut the written law: why should we follow this national law of the 
Jews? We follow the one, universal law. Paradoxically, then, the con- 
nection between the higher forms of law and the law of Moses, in 
the hands of Philo, probably saved the law of Moses from loss of 
status or non-observance. Philo rejected the possibility that the law 
of Moses might be transcended by higher forms of law; while he 
distinguished between the “inner” and the “outer” law, a “higher” 
and “lower” way to follow the law, the law of Moses remained 
untouched. The reality must be faced: the law of nature, except for 
its quality of preexistence, is contained in full in the law of Moses 
in Philo's work. The person with true understanding is able to see 
the law of nature in the law of Moses. The Greck sage in the work 
of Philo would act much like a Hebrew patriarch. 

What then of the superiority of the law of nature in Philo's work? 
The Greeks and Romans do not offer us a valid comparison. They 
sought a superior law. Philo sought to protect his written law. The 
superiority of the law of nature in Philo is only relative: it goes to 
the heart of how people observe and understand the law, not the 
law itself. The law of Moses is a guide for the weak and the ordi- 
nary, the majority of people, but it is not a weak and ordinary law. 
Philo attacks literalists, not for literally following the law, but for not 
understanding the law they follow.” The superiority of the law of 


^ Nikiprowetzky, Le commentaire 122f. Against, also, Yehoshua Amir, “Mose als 
Verfasser der Tora bei Philon” in Die Hellenistische Gestalt des Judentums bei Philon von 
Alexandrien (Neukirchen-Vluyn: Neukirchner 1983) 96,100. He implies that the law 
of Moses is only quantitatively better than the laws of others. 

5 Shroyer, “Literalists” 263-265. Mendelson, Philos Jewish Identity 4—5. 
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nature tells us more about the state of those who fulfil it than about 
the relative merits or demerits of the Mosaic law in relation to it.“ 

If the written laws “hide” allegorical meaning, indeed, the true 
meaning, this does not imply a degradation, in principle at least, of 
the written law. The true nature of law could be found without these 
written guides, reason could guide the way; so technically a written 
code is not necessary. But without a written law, the results would 
be disastrous. The majority of people, ordinary and somewhat dull, 
could not observe the law. 

Kleinknecht and Gutbrod have argued that Philo's attachment to 
the law of Moses was a contradiction because he would not give up 
the centrality of the law, even though it had nothing to do with the 
“sources of his religiosity."" Goodenough claims that finally the law 
of Moses is to be abandoned. However close Philo comes to such 
conclusions by toying with Greek discussions of higher law, he never 
accepts them. He protects the law of Moses so that all people have 
access to this great code of law, without which they would be lost.*? 

Philo, of course, could have ignored Greek discussions of the law, 
but that would have left the field to the extreme allegorists, a group 
who in fact could easily have become antinomists. Apart from that, 
Philo believed in the law of nature. He saw his chance to keep the 
Mosaic law strong by tying it to all forms of higher law so tightly 
that they became in practice, and almost in theory, one.” In attempt- 
ing to protect the Mosaic law from superfluity, a real possibility, he 
produced a vision of law unique in the ancient world. 

In the final analysis, Philo's unity of law seems to be not only a 
way to express God's creation of law and unity of purpose, but an 
attempt to protect the law of Moses from Hellenistic assaults, by 


^ As Barraclough, “Philo’s Politics” 509 says, Philo wants people to live a life 
according to nature. 

47 Kleinknecht and Gutbrod, *Nópog" in TDNT IX 1054. 

*' Goodenough, By Light, Light 54—71, 73-96. 

? Mendelson, Secular Education 61 says that “Philo often speaks of the path on 
which progressive men find themselves as ‘second best.’ Yet he does not view this 
alternative pejoratively.” Cf. Abr. 123, Somn. 1.44, Fug. 146, Migr. 171, Spec. 1.36-40. 

5 Myre, “La loi de la nature” 167. Myre says they are not identified, probably 
because the law of Moses is historically promulgated (Myre, “Les caracteristiques” 
67) and so not pre-existent. The tension between the preexistence of the law of 
nature and the historical creation of the law of Moses cannot, I believe, be resolved. 
Nikiprowetzky, Le commentaire 126, says, however, “Mais ce caractère temporel n'im- 
plique nullement dans la pensée de Philon que la Loi n’a qu’un caractére contingent.” 
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Jews or Gentiles.” He recognized the danger to which allegorical 
understanding of law led, to which his own thought could have led. 
The way to superfluity was a possibility. In the famous passage in 
which Philo scolds the allegorists (Migr. 89-93), he has no more 
impressive argument to bring than that it 1s good for the commu- 
nity to observe the law.” Perhaps Philo had no other argument to 
bring, perhaps he believed that “true” knowledge leads to transcen- 
dence of the written law, but Philo was more than a theorist. If the 
"true" knower could ignore the law, who was to stop the lax fol- 
lower?’ Where do you draw the line? Philo drew the line at the 
observance of the law: it must be followed. 

If Philo did see the Mosaic law as inferior, or not related to his 
chief source of religiosity, it 1s only in the sense that the law of 
Moses pointed beyond itself to the true nature of law and, there- 
fore, his chief source of religiosity, namely, God. But as God was 
the author of all true law for Philo, we must be careful even in 
claiming that Philo believed the Mosaic law ought to be transcended. 
What, indeed, could that mean? To transcend is to rise above, and 
in rising above the Mosaic law, Philo did not intend it to be 
superfluous, he intended the law to be truly understood. That did 
not mean leaving the law of Moses behind, it meant grasping it for 
what it truly was. 

In taking over Greek views of law, Philo particularized a univer- 
sal view of law, the law of nature, and universalized a particular 
law, the law of Moses.” Philo was intent on convincing the Hellenistic 
world that the law of nature had been uncovered, that the true law 
could be followed.” He extends Judaism to the world in Greek dress. 
In the words of André Myre: 


>! Shroyer, “Literalists” 281. 

5 Reinhold Mayer, “Geschichtsfahrung und Schriftauslegung—zur Hermeneutik 
des frühen Judentums” in Die hermeneutische Frage in der Theologie (eds. Oswald Loretz 
and Walter Strolz; Freiburg: Herder 1968) 316-317. Mayer stresses the difficulty 
Philo faced in strengthening the role of the law of Moses. He points out “wie 
schwierig ... die wörtliche Gebotserfüllung theoretisch zu fundieren war.” 

5 Mendelson, Philo’s Jewish Identity 13. 

* Helmut Koester, *vóuog pboenc” 534. 

? Wolfson, Philo Vol. 2 374-378 makes an important observation. Plato and 
Aristotle despaired of an ideal state because they had no ideal law; Philo had that 
law. 
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Il y a comme une tendance chez les commentateurs à présenter Philon 
comme un Juif timoré, rempli de complexes d’inferiorite, qui voyait 
s’ecrouler le judäisme dans la diaspora et voulait désespérément essayer 
de le sauver en Phellénisant. Cette facon de voir ne peut tenir. D'abord 
Philon n'était certes pas conscient d'étre hellénisé. Ensuite, 1l n'essayit 
pas de sauver le judáisme. Au contraire, il voulait sauver le paganisme 
quil voyait se perdre dans une multitude mortelle de systémes alors 
que la sagesse révélée ... les différents systémes.?? 


Philo is unique and often original in his thought on the law.” And 
far from becoming a subverter of the faith in his work on the law, 
he is, indeed, a protector. 
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Myre, “Les caractéristiques" 66. 
`% John Dillon, The Middle Platonists 143: “the work of Philo... deserves to be 
ranked as one of the more considerable fours de force 1n the history of thought." 


CHAPTER SEVEN 


THESMOS IN PHILO OF ALEXANDRIA 


A fair amount has been written about Philo and the law (vöuog), 
including in this study, not only in regard to the law of Moses, but 
in regard to Greco-Roman forms of law, such as é&ypo«ocg vóuoç, 
vóuog qóceog, and vóuog Euyvxoc. The common thread which has 
joined these various studies has been the term vópoc. There is, how- 
ever, an analogous term used by Philo, but by few of his contem- 
poraries, which has not received due attention; this is the term Beowög. 

Not only does Philo use the term Oeoudg in a variety of contexts, 
long after the word had passed out of common usage, but he uses 
it in ways in which the remaining literary evidence, at least prior to 
Philo, suggests is unique. Specifically, he combines 0eouóg with the 
adjective &ypagoc, and he pairs 0ecuóg with qóocig in the genitive 
case; that is, he speaks of Beouög &ypo«og and Beouög pboewg. These 
last two phrases are confined to the work of Philo until later Christian 
Patristic authors, and even there only 0£6uóg oóceog is found. 

This chapter is concerned with Philo's use of Beonög in all of its 
contexts, and especially concerned with whether Philo intends subtle 
and nuanced differences when he chooses Oeopuóg instead of vópuoc. 
We will also inquire into Philo’s use of the terms 0eouóg &ypagos 
and Oecuóg qóosoc, with the specific intention of determining the 
difference, if any, between these phrases and those with vópoc. We 
will seek the influences in Philo's use of 0£6uóg—which might indeed 
offer us a clue as to its meaning in his work—if it is not indigenous 
to his work and his own concerns, or, indeed, simply an example 
of a varied vocabulary. Finally, some suggestions will be made con- 
cerning Philo's place in the study of Beowuög itself, including the need 
to consider Philo in lexical discussions of the term. 


Thesmos and Nomos 


Any study of the terms vépog and Beonög demands an overview of 
their history and development; though the terms came to be considered 
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cognate, their origins reflect different ends of the universe. Nöyog, 
according to Felix Heinimann, has its root in the verb veueiv, which 
means to distribute or to pasture and to graze.! The verb gave birth 
to two substantives, voun and vópoc. Nou came to mean a pasture, 
field, or grazing, though it also had the sense of a division or dis- 
tribution. Nópuoc, however, took as its primary meaning a certain 
sense of distribution and division, but as Heinimann puts it, “das 
Wort bezeichnet also nicht mehr die Handlung des vepeiv selbst, 
sondern ihr Ergebnis." That is, vóuog came to reflect not simply 
division and distribution, but proper and just allotment and appor- 
tionment. 

In Hesiod (Works and Days, 276f.), and in Herodotus (4,106) vöuog 
is not necessarily a reflection of ótxn.? Nöuog does, however, reflect 
an order in the lives of humans and animals. Nöuog is a reflection 
of the order of nature in Hesiod, an order bequeathed by Zeus. 
While it is a “law” for animals to eat each other, humans have a 
"Jaw" of ötkn from Zeus, and this is far better than the vópog given 
to the animals. The order of nature is also seen in agriculture in 
Hesiod (Works and Days, 388f.), for it is a vönog on the plains, by 
the sea, and in the mountain valleys to begin the harvest in early 
May and to plow in November. ‘This, too, is an order created by Zeus. 

So although vopog is not concerned with legal edicts, it is con- 
cerned, initially, with an order created by Zeus, and with that which 
is proper and allotted to each within that order; justice is a part of 
the order created for humanity. From the beginning, it 1s clear, the 
idea of vönog was also linked to the divine. This link is strengthened 
in the work of Heraclitus. 

In the important passage of Heraclitus, fragment 91, Heraclitus 
speaks of human laws (ot &vOpóneiot vöuoı) and divine law (£vóg tod 
Qeiov, or “one (law) of God". Heinimann, for one, does not see a 
contrast implied between human and divine law, but rather the rela- 
tion of divine law and human law.* Human laws seek nourishment 
from divine laws, but are considered binding upon their subjects. 
The sense of the divine origin of vópog is seen, according to Heinimann, 


! Heinimann, Nomos, 59. 
? Ibid., 61. 
* [bid., 62. 
+ Ibid., 66. 
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in Pindar, fragment 169, in which vóposc, he says, is a personification 
of Zeus.’ 

Side by side, then, grow two senses of vöuog. Nöuog came to mean 
the binding, written laws of the zóAig, those which had authority 
over their subjects. But even here, lawgivers, such as Solon and 
Draco sought out the advice of oracles; the divine was never far 
from vópoc. This is seen, as well, in the phrases &ypagog vópoc and 
vóuoc Pboewg which indicate that law never became merely a human 
enterprise, but functioned within either the will of the gods or the 
order of nature. Written law, written by human lawgivers, expressed, 
however incompletely, divine and natural order. Although vópog grew 
from the earth, it had heavenly connotations. 

The earliest word used to describe the laws of humans, however, 
was not vóuoc, but an ancestor of Qeouöc, H&uic. Both words are 
based on ti®nut, to put, place, lay, or set up, and have the sense of 
that which is laid down or established. ‘This word, and its cognates, 
found its origin in heaven. Homer spoke first of the B&uiotes, or ordi- 
nances, which kings received with their sceptre from Zeus.° O&jg 
never rose from the ground up as did vópoc, but the Titan Themis 
was the child of Earth and Heaven: a fitting description of Greck 
law. Zeus took Themis as his wife and she bore for him *the Hours, 
Order, Justice, Peace, and the Fates.”’ These were the progeny of 
BEnıc.® 

At some point, the word used became Qeoudc, and this took on 
the same sense as vöyog. The 0£ouoí were the laws used to govern 
the nóXig. Draco's laws for the Athenians were called Beouot, while 
Solon's were called vöuoı.” One could be a vouoOétng, just as one 
could be a deouoß£tng: a lawgiver. Both 0e6uóg and vópog came to 
refer to the written laws of the nóAic, but both also had connections 
to the divine. Law, in its earliest stages in. Greece, was never sim- 
ply a matter of human invention. 


> Ibid., 69. Cf. Guthrie, “The Nomos-Physis Antithesis” in The History of Greek 
Philosophy Vol. UL, 133-34, where he claims that Zeus, too, is subject to this law. 

5 Werner Jaeger, “Praise of Law," 353-54. 

7 Michael Grant, Myths of the Greeks and Romans (New York: A Mentor Book, 
1962), 89. 

8 ee Hirzel, Themis, Dike, und Verwandtes (Hildesheim: Georg Olms, 1966), 
7-22. Hirzel states that to speak of Zeus or of Themis was to speak of one and 
the same thing. 

? Cf. however Heinimann, Momos, 72, who claims that both Solon and Draco 
called their laws Beouot. 
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If both words came to mean much the same thing, and both 
exhibited elements of divine influence, it is true to say that at some 
point Beouög passed out of common usage and vöuog came to be 
the dominant term."? 
divine origins came to be expressed by terms such as &ypo«og vönog 
and vönog Qóceoc. Osopóc carried with it the same meanings: writ- 
ten law, but, perhaps more prominently, law which came from the 
divine. Why 1t fell from favour is not clear, for it expressed mean- 
ings similar to vópoc, but fall it did." 

Others have issued different opinions as to the origins and mean- 
ing of 0ecuóc, however, and before moving to the work of Philo, it 
1s these opinions as well as a number of occurrences in the litera- 
ture of 0eouóg which we must consider. I have argued that Oeopóc, 
though its origin was divine, came to express written law just as 
vöuog did. Victor Ehrenberg and Frank Colson have offered more 
specific views of Beoudc. 

Ehrenberg argues that 0ecuóg “means by itself written law” and 
is thus “distinct from law by usage, or vépoc.”!? Nópoc, Ehrenberg 
says, in a phrase such as é&ypo«og vönog means either eternal laws 
of gods or the custom of a given community. In both cases the law 
is not written. “It is in the nature of a Qeopdc,” though, “to be writ- 
ten.”'® On the other hand, Colson is able to argue, with regard to 
Philo in particular, but with the whole of ®eoudg in mind, that 
“besides being more divine the Beouög has a wider scope and is like 
a general principle." 

Does Philo intend, when he uses Qeopudc, to differentiate it from 
vóuoc because he intends to say a certain law is written in charac- 
ter or because it is divine in character? Or does it share in both 
aspects, written and divine, as we have argued? Does 0ecuóg mean 


Nöuog came to mean a written law, but its 


10 Martin Ostwald, From Popular Sovereignty, From Popular Sovereignty to the Sovereignty 
of Law: Law, Society, and Politics in Fifth Century Athens (Berkeley: University of California 
Press, 1986) 87 associates the replacement of Beouög with vönog to the democratic 
reforms of Cleisthenes in Athens. 

1 Martin Ostwald, From Popular Sovereignty, 509 suggests that Beouög came to have 
a sense of “imposition” upon the will of the people, while véuog referred to laws 
chosen freely (cf. 27, 85-89). 

? Ehrenberg, Sophocles, 169. 

5 Ibid., 169. 

14 F.H. Colson in Philo IX, LCL, 509. 
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anything other than vönog in the work of Philo? If not, why does 
he use the term so often, and, as we will find, in so many odd for- 
mulations? If so, what exactly does 0£ouóg express which vöuog can- 
not? Why does Philo revive the term? In Philo, the richest repository 
of 0ecuoí lays untapped, and its recovery may aid us in understanding 
Beouög and vópog not only in Philo, but in general. 


Oeopnds in Greek Literature 


The use of Oeoudc in earlier Greek literature establishes no defined 
meaning to which we can simply contrast vönog, even while acknowl- 
edging their distinct etymological origins. As used in Greek litera- 
ture, it is synonymous with vönog in almost every respect. It seems 
that any subtlety of meaning in general terms is lost to us or did 
not exist. Oeopds is to vópog as law is to statute or as law is to ordi- 
nance: what is the difference? We acknowledge the etymological 
differences amongst all three terms, we may even have in mind par- 
ticular meanings for each term, but it is difficult to distinguish specific 
meaning confined to each term. Whether each term refers to different 
concepts of law or types of law seems almost a quibble. In partic- 
ular circumstances, ordinance might denote a specific type of rule— 
a municipal as opposed to federal rule—but it might not. Law might 
always be used when referring to the rulings of a Supreme Court, 
but we cannot assume that every reference to a law indicates such 
an august and significant statute. This 1s the situation we find when 
we come to examine Oeoudc: each usage of the word must be deter- 
mined in context, but in general there is little, beyond etymology 
and origin, which separates Beouög from vópoc. 

This survey of the literary evidence takes us back to the fifth cen- 
tury B.C.E. The speaker in Sophocles’ Ajax 1104 is Teucer, who asks 
rhetorically of the king of Sparta, Menelaus, what gives him the right 
to rule over the Athenians. Teucer states that no Beouög has given 
Menelaus the right to rule. There are no clues within the text as to 
whether this 0ecuóg would be established by human or divine fiat, 
but it can certainly be translated as “law.” If this Oeouög is seen as 
divinely enshrined, it might lend the term a taste of its heavenly ori- 
gins, but there is no allusion to such origins in the text, beyond, 
perhaps, its reference to kingship itself. The fact that the question 
is asked, however, why the king of Sparta deigns to rule over the 
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Athenians indicates that the Beouög in question is related to the will 
of the human subjects. 

The passages found in Plato—and the one passage in particular 
which is later cited by Plutarch (Phaedrus 248 c)—do seem to reflect 
the divine origin which some scholars have maintained is at the root 
of Beouög. In the Phaedrus, it is said that a soul which accompanied 
a god, but saw nothing of reality, “shall suffer nought until the next 
revolution, and if able to do so ever, it {the soul} shall go unscathed.” 
This, says Plato, is a 0ecuóg of the goddess Adrasteia. Here the term 
is related to the goddess Adrasteia, who is associated with Nemesis, 
and the subject of the sentence, the soul, is itself a divine element. 

In Epist. 355 c, Plato uses the terms Oeopóg and vópog as syn- 
onyms. In this passage both terms refer to laws which will edify the 
soul, body, and possessions, in that order. Just prior to this passage, 
in 355 b, Plato uses the term vópog (in the accusative plural) as a 
synonym for Beouög. In this instance, both words refer to the nat- 
ural order of the human being, “a law and an ordinance" which 
reflect reality. 

The last hterary appearance from the fifth century is found in 
Democritus Fragmenta 266.7. In fragmentary form, and so difficult to 
read, the passage contrasts the behaviour of the ruler with the law, 
which guarantees or preserves his righteousness. The king, or ruler, 
is compared to the law, Beouög, against whose justice and power he 
is measured. While this passage does not indicate the king and Beouög 
as opposed forces, but rather the law as a check and balance on the 
king, it also does not indicate that the Beouög has a divine not human 
origin. 

There are only two examples of Beonög from the literary records 
of the fourth century B.c.E. The first to consider is from Aristotle, 
found embedded in the work of Philo and attributed to Aristotle in 
Fragmenta varia 1.1.20.21. The citation reads as follows: 


for all things that perish, then, this is the law (vópoc) and this is the 
rule (Oeouöc) prescribed—when the parts that have come together in 
the mixture have settled down they must in place of their natural order 
have accepted disorder, and must move to the opposite places, so that 
they seem to be in a sense exiles; but when they are separated they 
turn back to their natural lot. 


“This” law and “this” rule refer to a citation of Euripides, who states 
that after death a dissolution occurs in which each element of a 
thing does not die but returns to its natural state. Nóuog and 0e6uóg 
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are used in this case as complementary and interchangeable terms, 
much like “law and ordinance” or “rule and regulation." Here, it is 
true, that O0ecuóc refers to the natural and divine order of the cos- 
mos, as in Plato, but so, too, does vöuoc. 

A fragment of the comedian Alexis contains a dialogue between 
a cook, who represents the Sophists, and a Milesian. The cook says, 


the fire-god’s (Hephaistos’) hounds, to whom it is given alone, by some 
unseen law of necessity (&v&ykec), leave to combine their birth and 
death in one, leap thick and fast into the sky. 


It is generally considered that Hephaistos’ hounds are the sparks of 
fire which illuminate and burn out (their birth and death) simulta- 
neously. It is this act of the natural order of things which is termed 
a Beouóç. Possibly “unseen law" approaches the meaning and import 
of “law of nature" or “unwritten law," at least as reflected in the 
natural world. 

The third century leaves us only one example of Beouöc, accord- 
ing to the 7LG and von Arnim, and it too is embedded in the work 
of Philo. The identification of this passage as Chrysippean is fraught 
with difficulty and, finally, untenable. Von Arnim attributed this 
passage to Chrysippus in Fragmenta Moralia 337.7 (SVF 3), though 
Philo nowhere does. The 7LG simply has adopted von Arnim's 
attribution. 

The passage appears in Philo's De Opificio Mundi 143, where Philo’s 
discussion of Adam is attracted to the Stoic ideal of the first man, 
the cosmopolitan who lived according to óp8og Aöyog, which is a 
Beouöc, or a divine law (vöuog). Without doubt, this replicates Stoic 
ideals about the first man, such as those found in Seneca's Epist. 
90.5, and perhaps even ideals known as those of Chrysippus, though 
it is not clear why the attribution to Chrysippus is made by von 
Arnim.” Certainly, the connection made in this passage between 
Adam and the Stoic sage must have been made first by Philo, or 
some other Jewish writer, not by Chrysippus. If this 1s the work of 
Chrysippus, or some other Stoic writer, then a clear connection has 
been made to Philo’s use of Oeouöc, here and elsewhere, and Stoic 


? Brad Inwood has stated in private correspondence (June 12, 2000) his belief 
that von Arnim simply made an assumption based on the common Stoic ideas in 
this passage, but there exists no external or internal evidence to attribute this pas- 
sage to anyone but Philo. 
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thought on the law, even on the law of nature. But no such direct 
connection has, or can be made. Philo's source, or sources, may be 
any one or number of Stoic thinkers, even Chrysippus. At this time, 
though, we cannot claim Chrysippus as the source, and it is fair to 
say that no third century source refers to 0eouóg to our knowledge. 

Many of the references to Beouög that might be dated to the sec- 
ond century B.c.E. are found in Hellenistic Jewish literature and will 
be dealt with later in the chapter; the only remaining citations dated 
to the second century are found in another Jewish source, The Sibylline 
Oracles, and refer in each case to the word ó0sopóc, “illegal” or 
“illicit,” to designate particular behaviours. Sibylline Oracles 5.166 and 
5.430 both refer to paedophilia as ó8ecpuóc, while 8.9 and 13.31 refer 
to the “lawlessness” of the Italians and kings respectively. 

The first century B.C.E., apart from Philo’s work, leaves us with 
one passage from Dionysius of Halicarnassus, Rhet. 5.118. In this 
passage he refers to a particular law as a 0eouóc and a vönog. This 
pairing again alerts us to the complementary and interdependent 
meaning of these two terms, 1.e., “law and statute." 

Plutarch, writing in the first century C.E., uses Beouög five times, 
but only in two passages. Two occurrences are found in Solon (19.5.1 
and 19.5.8) and three in De Fato (568, 570, and 570). Both instances 
of the word in Solon refer to the publication of the law in Athens 
by Solon, which is called Beouög and which reflects accurately the 
historical designation of Solon's law. In De Fato, Plutarch's treatise 
on fate draws on a number of Plato's works. One of the passages 
Plutarch cites is from the Phaedrus 248c. The passage is cited in 
568.c.7 and more fully in 570.a.8. These direct quotations account 
for two uses of Beouög in this text. The third usage, in 570.b.5, pairs 
vóuoc and Beonög to describe the legislative quality of fate. The pair- 
ing 1s not unusual, indeed, we have seen it 1s fairly common, and 
the terms again are used in a complementary or like manner. 

Another Jewish author of the first century c.E., Flavius Josephus, 
uses Beouds in The Jewish Wars 4.386.2, a passage in which the phrase 
“laws of nature" also occurs. Josephus denounces the Zealots as 
annulling the laws of nature (totg tfjg Pboeag vópovc) in their treat- 
ment of the dead, among other things. He claims they have tram- 
pled “every human ordinance (Beouög)” and “every dictate of religion,” 
including the words of the prophets. In this case, Beouög is con- 
trasted to divine laws and stresses that human laws, laws of religion, 
and the laws of nature, though separate categories, have all been 
abrogated by the Zealots. 
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Two other references are found in the first century c.E. One, 
found in Appollonius’ Lexicon Homericum 87.22 describes 0eouóc as a 
law. The second occurrence, from the Harpocration Grammaticon, speaks 
of a Beouds as particular law or statute as opposed to a vópoc, which 
indicates the general category of law, that is, it refers to a OBeopdc 
of the laws. The second half of the passage, though, describes that 
Beouög could also refer to the constitution of the state according to 
Aristocrates. This description 1s significant, for it points to the fluidity 
of meaning even in the ancient context, that is, such fluidity is not 
being imposed from without by modern scholars, and cautions us 
from seeing Beouög (or vópoc) too rigidly. 

Usage after the first century does not differ much from what we 
have seen prior to this period. Where Ösouög is used in ways which 
reflect the distinct Philonic terminology, it is in Christian authors of 
the patristic period, whose dependence upon Philo is likely. The 
terms Oeouóc and vönog in centuries we have examined suggest terms 
which are often synonymous and which are, if both are used, difficult 
to distinguish one from the other, unless the specific author makes 
such a distinction between the terms. It seems impossible to suggest 
that an occurrence of Oeoudc¢ indicates much more than vópoc, cer- 
tainly it does not seem to indicate divine as opposed to human law, 
and the clear implication of this survey 1s that the word had, indeed, 
dropped from common usage. By the time of the first century B.C.E. 
and on, Jewish authors seem to refer to Oecuóg as a group more 
than any one else. What this might indicate will be examined shortly. 
It is time now to turn to Philo himself and his uses of the terms 
Oeouds and vöuoc. 


Nóuog in Philo 


Nóuog in the work of Philo has a wide variety of meanings and 
shades of meaning. While it is impossible to review the range of the 
uses of vöuog in Philo here, one must at least mention the most 
important ways in which vöuog is regularly used. 

Philo employs vönog in the same ways that other Greek authors 
use the term. Philo uses vópog to refer to written law, most often to 
the laws of Moses. He also uses vöuog when he refers to the criminal 
or civil law of other people or states; in these cases, he often speaks 
negatively of the law(s) 1n question. For Philo, not everything which 
is called a law deserves to be revered as one. Nevertheless, Philo 
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knows of the mundane uses of law. Nöuoı are enacted as a series of 
commands and prohibitions, even if they do not reflect the truth. 

For Philo believes that the law of Moses was given by God and 
reflects ideal patterns of the law. This is not an innovation of Philo; 
as we have seen, the link between human law (vóuoç) and the divine 
was common in Greek thought. Philo need not have travelled that 
far however: the divine role played in the formation of the law of 
Moses is clear in the Hebrew Bible. It is also no innovation to claim 
that one's own written law is the best representation of the divine 
law. Philo made such claims regularly, but strengthened them by 
claiming that only the law of Moses reflected the divine law. 

The names Philo fastened to the divine law were names common 
from Greek literary and philosophical thought. The law of nature 
and unwritten law were important concepts in Greek legal philoso- 
phy, as we have examined in depth, expressing the belief in an order 
inherent in nature (votc) itself or in the will of gods. Philo also uses 
ürypayog vóuoç to refer to the customs which a people come to con- 
sider as law. Philo knew, too, as has been discussed at length, of the 
vóuog Euwvxog, the perfect king who embodied the law of heaven, 
and found such beings in the models of the patriarchs, foremost in 
Moses. 

Our purpose, here, is simply to set the stage for a study of 0eopuóc. 
Philo thinks of “true” law, written or divine, as something revealed 
uniquely to the Jews, but this does not detract from his understanding 
of vópot as those written laws which pertain to any given people nor 
from his knowledge of a variety of forms of “higher” law. Though 
Philo’s understanding of what constitutes the law of nature, or a liv- 
ing law may not be in line with other Greek understandings, his use 
of vönog is ordinary in every sense. 

This is the important, if expected, result: Philo uses vópog in all 
of the anticipated situations. Nóuog means law in Philo in all of its 
variety. How, then, does Philo use Beouög? That the terms vópog 
and Beonög once were interchangeable does not adequately explain 
why Philo uses the word so often when others have ignored it.'^ 
What led to the fall from favour of Qeoudc is not clear, but if we 


16 Michael Gagarin, for instance, in private correspondence (October 25, 1999) 


states that he is unaware of any resurgence in the use of the term prior to Philo, 
only that it began to fall out of common usage in the classical period. 
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are able to ascertain how Philo uses the term, we may be able to 
determine why it gained favour with Philo. It may be that this is a 
quirk of Philo's vocabulary, or evidence of certain archaic tenden- 
cies in his thought; it may be that there is nothing to choose between 
vöuog and Oeouóg in the work of Philo, but it still leaves us to ask 
why? 


Thesmos in Philo: 0euóg 


Colson has claimed not only that Beoyoi are “more divine,” but that 
they have “a wider scope” than vöyoı.!” A number of passages seem 
to bear out his contention. These passages are concerned with the 
decalogue. 

The ten commandments, divine in origin if nothing else, are called 
by Philo 8eouot: each commandment is a Beouög (Decal. 32; Her. 
168-172; Congr. 120). In Congr. 120 the Seopot are said to be the 
general heads under which are subsumed the particular laws (anetpov 
vópot). Philo states in Her. 168 that the ten commandments are legit- 
imately (xvpíog) called 0eouot, and then lists them. He has earlier 
said that God is the Beouodernc.'® 

The wide scope of the Beouot, and their divine origin, are in these 
cases obvious; differentiating them from vópot on these two counts, 
even in the contexts defined by these same passages, is somewhat 
less obvious. The passage in Decal. 32, for instance, calls the “ten 
words or oracles” vópot or Oeopot. Likewise, Her. 167, which pre- 
cedes the definition of the “legitimate” Becuo, calls the ten com- 
mandments vóuoi. Colson also supplies vopoOeoíav, legislation, in 
Congr. 120 as a description of the ten commandments.'? 


1 Colson in Philo IX, LCL, 509. 

'8 Colson, Philo IV, 366, n. 1 surmises that the lawgiver intended may not be 
God, but Moses. The passage reads, onó tod Becuoétov uövov, but Colson suspects 
that the proper reading may be Oeuo0£xov Beod. That is, “by the only lawgiver," 
God, may be, “by the lawgiver of God,” Moses. 

? This is supplied by Colson, Philo IV, 518, n. 2 as a substitute for exkAnotov. 
He calls it a “very drastic alteration," but sees no way for éxkAnoía to stand, for 
it is modified by iep&v and Oetov. He says the congregation can be called “holy,” 
but not “divine.” Could Philo intend, however, to call the body of legislation an 
exKAnota? 
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It is true, though, that not every use of Beouög indicates a wide 
range or special, divine sense. In Spec. 3.30, 61, 63, the laws noted 
all have to do with marriage and divorce. In Virt. 112, a captured 
woman, who is taken as a wife, ought to have all of the rights of 
all 9eouoí pertaining to wedlock. Finally, as one further example, 
Philo states that proselytes follow the laws (eonot) of goodwill 
(Virt. 104). 

The Qeopot are often both divine in nature and wide in scope, 
but it is not true to say that vönoı are not equally divine and wide 
in scope, even on the basis of the three passages examined above. 
This is seen throughout his corpus. In Deal. 16 Philo states that 
people “should not wonder if laws (vöuoı) were the pronouncements 
of God.” He says in Mos. 2.34 that the vóuot were “given by the 
voice of God." There is also no way to differentiate the ten com- 
mandments as Oeopoí from the later commands and prohibitions 
which make up the vópo: of the law of Moses, because Philo is capa- 
ble of calling the ten commandments vóuou as we have seen, and 
the other laws Ogopoí. 

Philo refers to many laws, other than those which comprise the 
Decalogue, as 0eouot. In these instances, Philo often refers to Beoyot 
or a Beouög as sacred, divine, or from God. He claims that “every 
good man is free” is a law (vöuoc) or a super law (u&AAov 6& 0ecuóv) 
(Prob. 3). Philo claims that the constitution of the world is “the right 
reason of nature," which he goes on to call a vöuog 8etoc or Beouög 
(Opif. 14). Elsewhere, the words of God are described as “oaths” 
(6pKo1), “laws of God" (vóuot tod 0:09), or “sacred laws" (Beopoi iepo- 
npenéotator (Leg. 3.204). Those who have forsaken God have been 
false to the the “most sacred" Oeopoí (Det. 142). The scope of these 
divine laws is broad: both the angels (Conf. 174) and the lowest per- 
son (Decal. 42) follow 8ecpuot, called in Decal. 41 the 0e6uóv iep@v or 
sacred laws. 

If any difference can be discerned at this point between Philo's 
use of Beouög and vópuog it is simply this: Oecuoí are never said to 
be false or inadequate. They may be broad in scope and divine in 
character most of the time, but so, too, can vépot be broad in scope 
and divine in character. What is missing from Philo’s use of Beoyög, 
though, is the claim that they can be false. True vópou, those which 
come from God, those which share in the Logos, those such as com- 
prise the vönoı of Moses, are from God; but it is true to say that 
not every vóuog comes from God, as we observed in the last chap- 
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ter. Some vópot are the creation of human design, those of cities, 
for instance, which do not have the divine stamp. This is not said 
of Becpot. A Oeopóc is always true law. 


Thesmos Physeos: Beouög oóoeog 


Perhaps the most peculiar use of Beouög in Philo is in combination 
with voc. Victor Ehrenberg claimed that this pairing is never seen. 
Other than Philo's work, I know of no other instance of this phrase 
in earlier or concurrent literature. The phrase vönog of nature is 
rare, but 0ecuóg of nature is unique to Philo. Why this is so is a 
matter for our analysis, and perhaps speculation, but the meaning 
of the phrase itself should be found in the texts themselves. The 
phrase appears numerous times in Philo's work, sometimes in a basic 
formulation (0£6uóg qóceoc) and sometimes equating the two terms 
in a sentence or paragraph (i.e., nature is a Beouög). The phrase can 
also refer either generally to the Beouög of nature or specifically to a 
Oecuóc of nature. 

Philo calls @eopdg the “right reason of nature" and a “divine law” 
in Opif. 143, which is clearly the equivalent of the law of nature. In 
Abr. 6, the Patriarchs are said to have followed nature as the “most 
venerable 0gouóc." Philo also refers to the vöuoı and Beopot of nature, 
on a number of occasions, though there is no sense of how the two 
terms for law might differ in this context—indeed, it seems they do 
not (Opif. 172; Somn. 2.174; Decal. 132; Spec. 1.202). The translation 
for these four passages, in English, is as “laws and statutes," which 
strikes me as wholly reasonable, rendering the different terms in func- 
tionally indistinguishable English. 

The classical formulation of the noun with the genitival noun also 
appears: as there is a vöuog gboews, so too is there a 0gouóg Pboewc. 
In De Iosepho 30, in the midst of Philo’s clearest statement of the law 


2° Tt appears at least once in Methodius, Symp. 3.2 (Migne, Vol. 2, 18.64B), where 
Christ is said to transform the first Beouög @boews to another rule; it perhaps also 
appears in Pseudo-Dionysius Areopagita, d.n. 2.9 (Migne, Vol. 3, 3.648A), where it 
is said that Christ was another Becuóç contrary to nature and in Procopius of Gaza, 
Comm. In Proverbs, 6:20 (Migne, Vol. 87, 1276A), where a similar, not identical locu- 
tion (todg teBévtas év t quoeU, is used. In these cases, I would seek influence from 
Philo. 
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of nature, he says that the nations refuse to accept the Beonot Pboewc. 
According to Philo, everyone who follows the Beonot of nature should 
also follow the Sabbath (Mos. 2.21). Philo asks at one point, what 
are the vópgot and Beouot but the iepoi Aóyot Pboeag (Spec. 2.13). 
Giving birth is according to the pboewg Beonoig (Spec. 2.233). A tree 
bears fruit xoà tovc tig 90020; Ocopobc (Spec. 4.215). Finally, sover- 
eignty, according to Gaius Caligula, cannot be shared and this, too, 
is a Ogopuóc oóceog (Legat. 68). 

It is also the case that behaviours can be in opposition to the 
truth of the Beouög pboewg. Philo states that the practices of the 
Egyptians serve to subvert the gboewg Beoyot (Spec. 2.170), as do those 
who commit infanticide (Virt. 132) or engage in slavery (Prob. 79). 
The usage here is also in line with the common descriptions of the 
law of nature by the Stoics and Philo: practices are not only accord- 
ing to nature, but contrary to the laws of nature. 

But can a deouög pdoews or Beoyuoi Pboewg be anything other than 
the equivalent of the term vöuog pboewg? The law of nature covers 
all true law for Philo, so it seems that whether vópog or Beouög pre- 
cedes nature, it cannot cover more or less law than the corresponding 
term. They must be equivalent in scope. This reading is cemented 
by Philo's claim that the “immutable statutes" (Oeouodg &Kiwihtovg) 
are the vönoı of nature (Aet. 59). While this equivalency of meaning 
seems clear, it is not clear why Philo has adopted this term alone 
among his peers or predecessors. 


Thesmos Agraphos: 0£6uóg &ypapog 


The phrase 0e6uóg &ypo«oc, or unwritten law, occurs only once in 
Philo's work. This is the only occurrence of this combination in any 
literature of which I am aware. The meaning of 0£ouóg &ypo«og in 
this one instance 1s also used in a particularly Philonic sense. On a 
number of occasions in Philo's corpus, he refers to the Patriarchs as 
vönoı &ypo«ot; as we have discussed earlier, this sense of unwritten 
law is unique to Philo. Philo’s one use of 0e6uóg &ypo«og is identi- 
cal to this use of unwritten law, as he calls Abraham a law himself 
(vönog adrog), or a Beouög Öypapog. It seems likely that this is Philo’s 
own construction, particularly given its uniqueness to his work. 
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Part of the problem in determining Philo’s use of Beouög is the lack 
of guidance, even basic information, from other sources in Philo's 
day. The word is not in regular use at all.?' Colson, it seems to me, 
is in general correct when he states that #eonög in Philo reflects its 
roots in 0£joxec, the divine ordinances given to the king in the work 
of Homer. Ogopdg indicates laws which have a divine origin. Of 
course this does not take us too far, as so, too, does vópog reflect 
the divine law in the work of Philo. We are stepping forward, though, 
with the observation that no souög is said to be false by Philo, 
which is not the case with vönog. Oeouög always is the image of true 
law, while vóuog can be either true or false. 

Martin Ostwald suggests some of this difference in his work on 
Nomos and The Beginnings of The Athenian Democracy.” Without turning 
the two terms into academic caricatures of their actual application, 
or ignore the closeness in meaning, I would like to focus on the 
differences Ostwald locates in his examination of 0eouóc and vönoc. 
In general, Ostwald finds that 0£ouóg does reflect its earliest usage, 
and has a sense of being imposed from the heavens onto humans. 
It is imposed by those standing apart from or higher than those on 
whom the Beoyot constitute an obligation.? The sense of obligation 
Ostwald also finds in the vépo1, but the obligation is less motivated 
by the authority of the agent who imposed the laws and more by 
the fact that the obligation is recognized and accepted by those who 
live under the laws.** The two terms approach “law,” then, from 
opposite directions: Beopudg is imposed by a lawgiver upon the peo- 
ple, while vönog is an expression of what people regard as a valid 
norm for their community.? Ostwald suggests that the change in 
terminology occurred suddenly in Athens and was a deliberate 
attempt to move from the concepts underpinning 0eouóg to those 


? Kurt Latte, “Oeopdg” in Pauly-Wissowa Realenzyclopädie der classischen Altertums- 
wissenschaft (ed. August Friedrich Pauly, Georg Wissowa, Wilhelm Kroll, and Kurt 
Witte; Stuttgart: J. B. Metzler, 1894—1982), 32. 

? Martin Ostwald, Nomos and The Beginnings of The Athenian Democracy (Oxford: 
Clarendon Press, 1969). 

° Ostwald, Nomos, 55—56. 

2% [bid., 55-56. 

?» [bid., 55-56; cf. 33-54. 
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underpinning vönog.”® If we grant, as I am willing to do, that Ostwald 
is correct and that Beonög passed out of common usage as democ- 
racy arose in Athens; and if we grant, as I am willing to do, that 
0ccuóc reflected always its earliest formulations as the divine law and 
was so considered to a greater degree than vópoc, how does this 
impact upon Philo's use of the term? Indeed, why did Philo revive 
the term? Why did he feel it necessary to incorporate 0eopuóg in his 
work to such an unprecedented degree? There are really only two 
options for why Philo might have adopted Beouöc: either he is rely- 
ing on some other author's or school’s work, or he feels that 0£6uóg 
meets an internal need in his own work that he feels vöuog cannot 
fulfil alone. 

It cannot be that vönog does not have divine providence in the 
work of Philo, for it does as numerous evidence has been adduced 
to just that effect. In Sacr. 131, Philo says, 


He Himself is the lawgiver (vouoßerich) and the foundation of laws 
(rnyn vönov), and on him depend all particular lawgivers. 


There is no sense, therefore, in Philo’s work that true vöuoı are 
degraded in any sense or do not share a divine origin; whatever the 
history of the terms in Greek thought, Philo treats all true law, vönog 
or 0£ouóc, as the creation of God, manifested through the Logos. 

The difference in the work of Philo is that all Ozouoí are from 
God, but not all vóuot are divine in origin. As mentioned earlier, 
some vópo: are only “so-called laws.” In this sense, Philo might imply 
the understanding of vóuog as convention, which is found negatively 
in the Sophists, but which positively might simply reflect the law of 
a certain town or city." For Philo, however, it might have been a 
ready-made argument against the validity of certain vöuoı and sup- 
port for his contention that all real law comes from God and all 
accurate positive law is reflected in the code of Moses. O£opóc, there- 
fore, could be seen as a word reflecting the stability and reality of 
God's law here on earth, without qualification. Nöuog had been chal- 
lenged, from the Sophists on, and Philo might have felt that the 
term was always in need of either qualification or defence. 

On a number of occasions a vöuog is compared to a Beouög and 
Beouög does seem to be the weightier term. This seems to be true 


2 Thid., 55. 
27 Ibid., 33-40, for both responses to vópoc. 
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of Prob. 3, where a vópog is said to be better described as a “super 
law" (u&AAov dé Beouöv). Elsewhere, along the same lines, a Qeopdc 
may be described as a vópog Beiog, or “divine law” (Opi. 141). In 
these instances, Beonög seems to retain a hint of its past: its superi- 
ority 1s located in its divine origin. 

When the terms are paired, however, it 1s not clear to me that 
Philo intends two separate categories of law: one divine (0£6uóc), the 
other human (vönog). Far from a vönog being the creation of human 
beings, except, of course, where they do not represent God's order 
and creation, but are additions to nature, Philo is insistent upon the 
divine origin of vöuoı. Philo seems to group the phrases together in 
order to express the all-encompassing nature of God's law: there is 
nothing beyond it, no term which is not found in its fold. 

For it is clear that Oecuóc oóceoc and Beouög &ypoqoc have the 
same sense as vóuog qóceogG and vópog &ypagoc. Abraham, called 
Oeouóc &ypoxoc and vóuoc &ypoqoc, embodies the same law of God 
in both terms. Likewise, there is no distinction between Beouds Pboeng 
and vöuog gboews. They are phrases whose meaning is identical and 
which point to the identical content. The laws of nature, Beouot or 
vóuou refer to both physical and ethical laws, included within, of 
course, the Logos. 

We return to our two options: I am not aware of any other use 
of the terms 0ecuóg gboews and Osouóg &ypapog though it remains 
a possibility that some other philosopher or thinker was using them; 
if this is so, it cuts against the grain of current and common usage 
at the time, for Beouög was not in favour in any form, and vópuog 
@voews remained a rare locution let alone 0eouóc qóoeoc. 

There is a possibility that Philo was influenced in his use of 0e6uóg 
itself by its appearance in the Septuagint or that the term was in 
use in the Jewish community in Alexandria. Some examples follow. 
In Lxx Proverbs 1:8 and 6:20, the passages reproduce a similar par- 
allelism: 


Listen, Son, to the teachings of your father and do not abandon the 
laws (eouodg) of your mother (1:8); 


and 


Son, guard the laws (vóuovg) of your father and do not abandon the 
laws (0£opovc) of your mother (6:20).”8 


? My translations. 
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It is impossible to know 1f their appearance in the rxx gave Philo 
the impetus to use the word—it is a possibility—but it does not 
match the manner in which Philo utilizes the term in his work. The 
parallelism of Proverbs 6:20 calls for a term distinct but similar to 
vóuoç and this might have influenced its further use in 1:8, which 
renders an identical second clause to that of 6:20. A related term 
occurs in 2 Maccabees 6:20 and 12:14, O&juc, but its use in both 
cases refers to things which are "not right" and does not impinge 
upon any particular view of law. One further use of the term, in 
Wisdom of Solomon 14:23, is not particularly relevant to Philo's 
usage, though it does indicate that the word itself was used, even if 
irregularly. Interestingly, the use in Wisdom of Solomon contrasts 
with the positive qualities 0ecuóg seems always to have in Philo’s 
work; here it is used with respect to the depraved rites of idolatry. 
David Winston translates 14:23 as follows: 


(23) For either performing ritual murders of children or secret mys- 
teries or frenzied revels connected with strange laws (É&oX.ov Beoußv), 
(24) they keep neither their lives nor their marriages pure.? 


I do not see that this passage could have influenced Philo, unless to 
rehabilitate the term, but given his own antipathy to idolatry, why 
would he have wanted to rescue the word in this context? 

Two other passages suggest that perhaps the term was used pos- 
itively with respect to the Jewish community in Alexandria, which 
may have influenced Philo himself in adopting and renewing its 
usage. One occurrence of Qeopdc, that of 3 Maccabees 6:36, is of 
more than passing interest, for it speaks of a xowóv Beouöv, a com- 
mon law, established to mark a festival for the whole Jewish com- 
munity in Alexandria to end a persecution. The Rsv translates the 
phrase as "public rite," which might not get to the heart of the 
phrase; it might indeed be better seen as a common law, one for 
the whole community, though it runs the risk of being confused with 
Kotvog vópoc, a phrase, which we saw earlier, can refer to something 
similar to the law of nature. It 1s possible, though, that with this 
phrase we are moving to a place in which it is likely that Beouög 
was a word which was used by the Alexandrian Jewish community. 


? David Winston, The Wisdom of Solomon: The Anchor Bible (New York: Doubleday, 
1979), 269. 
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It does not have any of the sense of “higher” law, with which it is 
imbued in Philo’s work, but it does relate to the common life of the 
Alexandrian Jewish community, and it might be one more piece of 
the puzzle which answers why Philo even used this term. A second 
important usage occurs in 4 Maccabees 8:7, in which the seven noble 
brothers defy Antiochus Epiphanes during his persecution of the 
Jews. Antiochus promises the brothers positions of governmental 
authority if they renounce “the ancestral law of their community" 
(tóv TATPLOV ouv tfjg xoAvtetoc Beoudv). Whether this is a conscious 
attempt to recall an older word is difficult to determine, but in both 
3 and 4 Maccabees the word Beouög is used to refer to a Jewish 
community law. Perhaps it was this usage, 1f it reflects actual com- 
munity practice, which inspired Philo to take note of the term, but 
it cannot explain how Philo uses the word. For this, only Philo him- 
self offers an explanation. 

We are left, I believe, with another piece of Philo's cosmic puz- 
zle and Philo's use of Oeouóc must stem from internal needs. These 
internal needs relate both to his philosophic desire to create One 
Law, given by God, and to include under this rubric all manifesta- 
tions of Greco-Roman law and to his apologetic desire to protect 
his community from attempts to undermine or minimize the impor- 
tance of the law of Moses. Philo does this with respect to Oeopóc, 
to my mind, even though the word is no longer being used in a 
Greek context, and only sporadically in a Jewish context, and even 
though the phrases Beouög qóosoc and Oecpuóg Gypo«og were never 
used before him. Philo's Unity of Law did not simply encompass all 
known terms of Higher Law, it lead to the creation of new terms 
of law. No matter what law you consider, it is law, 0ouóg or vópoc, 
only with respect to its relation to its source, God, and God's true 
copies, the Patriarchs or the law of Moses. Philo's innovation reflects 
once again his devotion to the Jewish law. 
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EXCURSUS 


PHILO AND THE STOICS ON 
THE xoa8nkovra AND THE xoxopÜópuoto 


Scholars of Stoicism have long noted the paucity of the appearance 
of the term vópog gboems in early Stoic sources. Until Cicero, writing 
in Latin, the term “law of nature" is quite rare in Stoic sources, or 
sources sympathetic to Stoicism. This we have noted throughout the 
study. Philo is an exception to this rule amongst writers in Greek: the 
term vópog pboeog appears often in his work, as does his own locu- 
tion Beouög oóceoc as we have just examined. Richard Horsley has 
suggested, in fact, that Cicero and Philo share a common source for 
their view of the law of nature.! 

Yet, care must always be taken in evaluating the law of nature in 
the work of Philo and not just with respect to the actual phrase 
vöuog pboewg; Philo has a number of major concerns which deviate 
from those of Stoicism. This is seen in his use of the terms kadhxkovto, 
which are appropriate actions, a Stoic technical term, and xatop$ouare, 
the perfect actions of the Sage.” These two terms, unlike vöuog pboewg, 
do appear in many Stoic sources before Cicero and they are important 
in defining an ethical life in Stoic thought. Appropriate actions are 
those actions which are according to nature, but sometimes subject 
to violation. Only the actions of the Sage, the katopĝóuata, are per- 
fect and not subject to modification, for only the Sage is truly able 
to follow the dictates of nature. Both of these terms are central to 
the moral world of the Stoics. Philo, however, plays down the impor- 
tance of these terms, and, indeed, denigrates them in a way a Stoic 
never could; although a number of scholars have argued that a move 
was afoot to replace the koxopÜópuoto as a rare guide to behaviour 
which only the Sage could fulfil with the ko8fjkovto. which the major- 


! “The Law of Nature in Philo and Cicero," 35-59. 

? For a discussion of the terms cf. I. G. Kidd, “Moral Actions and Rules in Stoic 
Ethics," 247-258; “Stoic Intermediaries and the End for Man,” 150-172; Rist, Stoic 
Philosophy, Inwood, “Commentary,” 95-101; Ethics and Human Action in Early Stoicism 
(Oxford: Clarendon Press, 1985). 
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ity of humankind could attain, Philo suggests a much more concrete 
basis for the law of nature. 

‘This excursus examines Philo's purposes in his treatment of these two 
terms, and compares his treatment to that found in the Stoic sources. 
This study also treats the importance of these terms for the Stoic view 
of the law of nature, and suggests reasons as to why Philo finds them 
peripheral in his treatment of the law of nature. Finally, I propose 
that Philo's view of the law of nature be used with care in com- 
parison with Stoic or Middle Platonist texts. 

The questions concerning xatopdouara and kaßnkovra in Philo 
and the Stoics come down to the content of the law of nature and 
for Philo, the law of nature had material content, of which the law 
of Moses was its exact copy. For the Stoics the law of nature was 
contentless, since only the Sage knew right reason and, therefore, 
only the Sage was capable of aligning his activity with the xoxopÜópuoo, 
or the perfect actions. There is no code because the appropriate 
actions (koßnkovra) do not in every instance allow for the proper 
course of action in a given situation. 

For this reason, the kaĝńxkovta are only guides to behaviour, appro- 
priate actions which may or may not be correct depending on the 
situation. It is one of the reasons kaðńkovta are not laws, and why 
they are finally not concerned with the final or ultimate Good. 

The law of nature surpassed human laws, as we saw in chapter 
two, and the kaðńkovtæ would, finally, be considered superfluous in 
the same way, made extraneous in some cases. The law of nature was 
completely reasonable and just; it perfectly reproduced nature in a 
way that no written code could do. The written law was second best 
as numerous ancient and modern scholars have noted.? Brad Inwood 
is clear in arguing for the necessity of true law in early Stoicism to 
be considered nothing other than the actions and thoughts of the 
Sage, the Wise Man.* 

Others have claimed that in later developments, something else was 
afoot: the desire to call a written code, generally the Roman code, the 


* Ludwig Edelstein, Meaning, 83; Vander Waerdt, Natural Law 85, 95-98; Inwood, 
“Commentary,” 97-98. Cf. al, n. 38 in chapter 2 for Edelstein’s quotation regard- 
ing the relation of positive and higher law. Diogenes Laertius, 7.125. 

* [nwood, “Commentary,” 101; cf. with “Rules and Reasoning in Stoic Ethics” 
in Topics in Stoic Philosophy (ed. Katerina Ierodiakonou; Oxford: Clarendon Press, 
1999), 95-127 for a more thoroughgoing account of Inwood's treatment of this 
entire question, though unchanged in his conclusions; I. G. Kidd, “Moral Actions 
and Rules in Stoic Ethics," 247-258. 
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representation of the law of nature. Marcia L. Colish argues that, in 
fact, Cicero considers the law of Rome to be the law of nature in De 
Leg. 2.26, and that the situation by the time of Cicero had become 
untenable for those who argued that only the Sage could follow the 
law of nature. This passage lies at the heart of the argument, as I 
mentioned earlier: 


the civil law 1s not necessarily also the universal law; but the univer- 
sal law ought to be also the civil law. But we possess no substantial, 
life-like image of true Law and genuine Justice; a mere outline sketch 
is all that we enjoy (De Off. 3.69). 


But that Cicero considers some laws of Rome to embody laws of 
nature for some specific instances should not be a surprise. The law 
of nature was to be enacted in codes of law, ideally, even though it 
could never be done so completely. Cicero would not, and does not, 
claim Roman law is the law of nature: 


just as that divine mind is the supreme Law, so, when [reason] is per- 
fected in man, [that also is law; and this perfected reason exists] in 
the mind of the wise man; but those rules which, in varying forms 
and for the need of the moment, have been formulated for the guid- 
ance of nations, bear the title of laws rather by favor than because 
they really are such (De Leg. 2.11). 


The Sage still embodies the law of nature, but Colish is correct in 
saying that Cicero begins the transformation of the law of nature as 
cosmic law embodied in reason to that of a higher law which influences 
the civil law; Cicero only starts, though, what Philo finishes. 

Peter Vander Waerdt has attributed this move to someone other 
than Philo; he states that a “codification” of the natural law was 
undertaken by Antiochus of Ascalon, especially as it relates to the 
xaßnxovro.® It may be, however, that it was indeed Cicero who was 
concerned with the relationship between the law of nature and the 
civil law, given his profession and practical philosophic bent. Antiochus 
was interested in finding a guide for all humans through the kofftkovto,, 
but Cicero, the lawyer and politician, would have had abundant rea- 
son to wonder how the law of nature was to be related to the civil 
law and a systemic code of law. 


> The Stoic Tradition from Antiquity to the Early Middle Ages Vol. 1 (Leiden: E. J. Brill, 
1985), 96-101. See 125, n. 39 in chapter 6 for further discussion of Colish's position. 
5 Natural Law, 231-263. See n. 34 in chapter 6. 
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John Dillon sounds a note of caution in attributing to one per- 
son genesis for Cicero's view of the law of nature: he believes that 
the views of Panaetius, Posidonius, and Antiochus “are almost bound 
to be identical." Vander Waerdt chooses Antiochus, but he too 
acknowledges the roles which Panaetius and Posidonius likely played 
in the continuing growth of this concept.? In the case of determin- 
ing who was responsible for placing more emphasis on kaßnkovra 
instead of the Sage's xoxopÜópoto as a guide to the law of nature, 
Vander Waerdt is probably correct that it is Antiochus, though we 
must not rule out the fact that Cicero, too, could have modified and 
developed his sources. 

Nevertheless, the significant issue for a study of Philo is, did the 
middle Stoics or Cicero move toward a view of the law of nature 
embodied in a code? Was Philo influenced in his view of the law of 
nature existing in the law of Moses by previous Stoic discussion? I 
do not see, as Vander Waerdt does, that there was a code of officia in 
the work of Cicero. A number of passages speak against such a move, 
as we have discussed earlier (De Leg. 1.42,44; 2.11; De Off. 3.69). 

Vander Waerdt claims in an important discussion that Antiochus, 
followed by Cicero, knows of a code of laws, or officia, which con- 
tain the content of the law of nature.’ Antiochus replaces, therefore, 
the katopdonoare of the sage for the koßnkovro, which even the ordi- 
nary person could follow. This is an important distinction, but while 
I think it is true that Antiochus, or Cicero, made this move to increase 
the significance of the xaßnkovta, I do not think that Antiochus or 
Cicero had a code of officia. I also do not think that the wise man's 
ability to follow the law of nature completely falls by the wayside. 
In a passage significant for Vander Waerdt's claim that there was a 
code of officia (De Leg. 2.8-11), it is still admitted by Cicero that 
“divine mind is the supreme Law, so, when [reason] is perfected in 
man, [that also is law; and this perfected reason exists] in the mind 
of the wise man” (De Leg. 2.11). Cicero also says in De Off. 3.69 that 
we have no true representation of the law of nature. How do we 
determine which laws are just? By referring them to the standard of 
nature, says Cicero (De Leg. 1.44). This implies that one can “deter- 
mine" how to act according to nature in individual circumstances, 


7 John M. Dillon, The Middle Platonists (London: Duckworth, 1977) 81. 
® Natural Law, 234. 
9 Natural Law, 235-263. 
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but it does not imply to me that it had been accomplished and set 
down in a code of officia, nor does it imply that anyone but the sage 
could do this perfectly and so truly follow nature. If all this seems to 
undercut Vander Waerdt, I still agree in general that the move had 
been made by Antiochus to try and find general rules to guide the 
ordinary person; I do not believe that such rules had been codified 
or that the role of the Sage as embodiment of the law of nature 
had been cast aside. 

It is at this point that the differences between Cicero and Philo 
become apparent. Philo is willing to be much more definite and specific 
about the content of the law of nature. There are also a number of 
passages in Philo’s work in which he treats the terms KatopQapato. 
and kaðńkovta, or related terms. For the most part these terms are 
used as the Stoics or Cicero would use them, they appear neither 
as unique nor out of line with common usage, but on a number of 
important counts Philo dismisses these terms and shows how sig- 
nificantly he has moved from Stoic views of the law of nature. 

That Philo knows the terms is demonstrated by his careful usage. 
Philo appears in most modern compilations of Stoic primary sources, 
specifically with respect to the term xofjkov.'^ In the example given 
by Long and Sedley, Philo explains how a proper function (or appro- 
priate action) may be done improperly, and how an improper act 
may be done properly (Cher. 14—15). His language recalls the cate- 
gory, of which the Stoics spoke, of proper functions which depend 
upon circumstances. Circumstance matters when determining the 
content of an appropriate action. So the Sage who gives false infor- 
mation to save his country is performing an action which is koffjov. 
The disposition of the actor counts (Leg. 1.56). This is Stoicism. 

So, too, is it Stoic to draw the distinction between perfect virtues, 
which belong only to the Sage and the middling virtues of the 
xaßnkovra, which only the Sage can perfect (Sacr. 43; Plant. 100). 

So in what way does Philo differ? In one major passage dealing 
with Greek virtue Philo tips his hand in a way to be expected from 
him. However deep the influence of Stoicism is buried in Philo, it 
takes second place to the law of Moses and its Creator. To what- 
ever extent kotopÜóuota and kaðńkovta are virtues, they do not 
reach to the heights of their role amongst the Stoics or Cicero. 


'" Long and Sedley, The Hellenistic Philosophers, 59H, 362-363. 
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Philo devalues and downplays the role of the àóiqopo (indifferents) 
and kaðńkovta in the life of the ordinary person; in their place he 
substitutes the law of Moses. The kaĝńkovtæ were those appropri- 
ate actions which were to be chosen among the indifferents (G616- 
popa). Not every xoOfjkov act, however, was always according to 
nature, and only the wise man could truly perform good acts, or 
perfectly virtuous acts (katop§opat«). This meant, in effect, that only 
the Sage could live a life according to nature. Philo's claim that any- 
one who can follow the law of Moses is following nature 1s a much 
broader claim than the Stoics would make. Also, Philo would not 
claim that the actions prescribed by the law of Moses are only some- 
times preferable. In this way the actions which the ordinary person 
is to follow are fixed and not given to deliberation. This is much 
different than the theory of the indifferents. I do not see that such 
an argument is found in the work of Cicero, nor such a fixed code 
given or considered. The move to make the law of nature applica- 
ble to the life of the ordinary person seems to have been underway, 
but I do not think the outlines of the law of nature were codified 
(cf. De Leg. 1.42,44; 2.11). If in fact they had been, it would give 
Philo more impetus to claim for apologetic purposes that the law of 
Moses was the law of nature; the urgency would have been real. 

Philo does know of the Stoic theory of indifferents (Opif. 74; Leg. 
1.56; 2.17; 3.165,210; Sacr. 19-20,99; Det. 122; Plant. 100; Prob. 
61,81). He knows of the division between good, indifferent, and bad 
acts (Prob. 60). He knows, too, that it is the disposition of the sage 
which makes his acts truly good (Leg. 3.210). Philo even knows that 
not all kaðńxovtaæ are always appropriate in every circumstance (Cher. 
14—15). But, remarkable to note, he never speaks of these acts or 
terms in conjunction with the law of nature. 

Philo’s true beliefs are stated in Leg. 3.126 when he links human 
virtue (kat avOponetoug &petiic) and laws by convention (O&oeı vouipov) 
to Kodnkovrwav and KoxopBópuotov. In language no Stoic could ever 
muster, Philo labels these all “human opinions" and suggests that 
knowledge of God transcends them all. For all of Philo's knowledge 
of these technical terms—and this impeccable knowledge should alert 
us to how deadly serious he is about discounting this central aspect 
of Stoicism—he relegates them, especially the xoxopÜópuoto, to a 
place of indifference in his philosophical scheme. To call the 
karopdonore “human opinions" is to suggest that the apex and crux 
of Stoic thought is an afterthought in the world of Philo. 
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The law of nature was not to be located in any existing written 
code of law for a Stoic thinker, at least not in its ideal or complete 
form. Cicero himself said that the law of nature placed Roman civil 
law in a “small and narrow corner” (De Leg. 1.17). It was a foolish 
notion, he said, to consider that everything which every nation con- 
siders law 1s just (De Leg. 1.42). There are, in fact, evil statutes which 
should not be called laws (De Leg. 2.13). A code of written law was 
to the law of nature *a mere outline sketch" (De Off. 3.69). Philo says 
that some written laws are not law in the true sense of the word at 
all. Epictetus, likewise, writes of the laws which come from God as 
worthy of following, not those from human legislators (4.3,11-12). 

The law of nature, as has been stated with some degree of brow- 
beating, was for Stoics the wise man's reason.!! Everyone, everyone 
with reason, which theoretically includes us all, has the ability to fol- 
low the law of nature. The chances of actually doing so were meagre. 
It was difficult to know how many wise people there had ever been— 
not many, all agreed—or if there had ever been a wise man. Cicero 
shared this understanding of the wise man, as was discussed in chap- 
ter 6. The wise man was a perfect human being. 

The perfection attributed to the wise man makes it apparent why 
no one was certain 1f there had been one in the past or when there 
would be one in the future. This meant that the ultimate ideal for 
the Stoics was something of a theoretical construct; practically, it left 
everyone grasping for the ideal? Why? In reality, everyone was, 
technically, foolish. As was discussed earlier, this was the source of 
much mockery by the critics of Stoicism (Plutarch, Stoic.Repug. 1048e; 
Virt.Sent.Prof. 76a). Later Stoics, it is true, particularly Seneca (Epist. 
90.27-28,34—46,04.21,29,37—40,95.36—37,40), devised a system of 
progress to lend hope to the great mass of fools, but the system 
remained intact. Unless one was to suggest that there could be a 
code of law which all could follow, and if only the rare wise man 
fulfilled the law of nature, those who were not wise were still fools. 
The idea of progress might have warmed Seneca's heart, but those 
who are progressing are still not and never can be truly happy. What 
is progress if you can never reach the safety of shore? 


! Vander Waerdt Natural Law, 234. 
? Rist, “The Stoic Concept of Detachment,” 260; Long and Sedley, The Hellenistic 
Philosophers, 384—385. 
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Philosophers, such as Cicero, were left to suggest that some laws 
might embody the law of nature, but ultimately the law of nature 
existed apart from written laws. As Lapidge put it: 


one looks in vain for how man was to live in harmony with universal 
nature." 


What answer could there be to the one who was not the Sage?" 
The law of nature was finally the domain of the wise man alone. 

To this, Philo ultimately could not agree. Though a Stoic in so 
many respects, Philo lays his cards on the table for all to see. That 
which the Stoics considered most central, Philo defines as “human 
opinions." This demands necessary attention: the xoxopOópoxo, the 
embodiment of the Sage's reason, the Stoic law of nature par excel- 
lence, are called by Philo, “human opinions." Careful study of Philo 
always reveals a careful Philo. In one passage, Leg. 3.126, Philo plays 
his hand: the law of nature, revealed in the law of Moses, has lit- 
tle to do with the ultimate virtue of the Stoics and everything to do 
with the God of the Jews. 

However close Cicero or Antiochus of Ascalon came to moving 
the goal away from the katopĝóuata to the kaðńkovta, and creating 
a code of law—which may, perhaps, have influenced Philo's thought— 
he was studious in avoiding any false identification of his code, the law 
of Moses, with any Roman code (a list of kaßnkovra) or with any 
Roman Sage (the embodiment of katopĝópata). Whether the 
xoxopÜópuoxo. or the kaðńkovta remained the goal for the Stoics, Philo 
was clear in saying that the goal for him remained God, the source 
of “human opinions," and their transcendent creator. Philo's law of 
nature, once again, is Stoic on the surface and Jewish to the core. 


3 Lapidge, “Stoic Cosmology," 162. 
" Kerferd, “The Image of the Wise Man,” 27. 
P? Rist, “The Stoic Concept of Detachment,” 267. 
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CONCLUSIONS 


In Philo the Greco-Roman concepts of higher law are prevalent; not 
only are they prevalent, but Philo has mastered them. Philo, though 
he has adopted the language and the conceptual framework of Greek 
legal thought which could potentially undermine the law of Moses, 
adapts these potentially troubling Greek concepts of higher law, and 
by so doing strengthens the place of the law of Moses. If there is 
an underlying similarity in Philo's and the Greco-Romans' conception 
of the law, it is that they both were spurred on by problems they 
had regarding the place of the written, or positive law.' This leads to 
some general similarities, but many more differences in their reflections 
on the law. 

In terms of Philo's views of the law, encompassing simply the law 
of Moses and more complexly the Greek forms of higher law, he 
had to come to terms with his faith and its law in the Hellenistic 
world, a world of universalistic tendencies. His work serves as a valu- 
able indicator of the struggles and hopes of the Judaism of the day. 
Philo was both a philosopher and an apologist, but his allegiance, 
far from being split with Hellenism, was with Judaism. The purpose 
of much of his writing is to convince wayward or unconvinced Jews, 
and Gentiles, of the truth of the Scriptures, Jewish monotheism, and 
the one, true law. 

André Myre has pointed to the heart of Philo's mission: he wanted 
to reach out to a pagan world he considered sadly misguided and 
desperately in need of help.? It is for this reason that Philo identifies 
the law of nature with the law of Moses, and for this reason that 
Philo, though not a traditional Messianist, holds out hope that the 
entire world will one day follow the law of Moses.? Philo's adoption 


! Samuel Sandmel, Philo of Alexandria: An Introduction (New York: Oxford University 
Press, 1979) 135. 

? Myre, “Les caracteristiques" 66. 

* Goodenough, Politics 105,110,115 sees in this a kind of Messianism. He believes 
that indeed Philo was awaiting a Messiah-King, a “living law.” Richard D. Hecht, 
“Philo and Messiah" in Judaisms and their Messiahs /fudaisms and Their Messiahs at the 
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of Greco-Roman higher law conceptions serves to protect the law 
of Moses; it serves the aims of Judaism, not Hellenism.* 

Philo's subtle use of Greek legal terminology bears out his apologetic 
aims. Every form of Greek higher law which may threaten the law 
of Moses is considered, including a term, 0eopóc, not much in use 
in Philo's day and Stoic technical terms kaðńkovta and katopPopata. 
Philo's discussions are nuanced, yet Philo uses these forms of law to 
support his own aims, which are the aims of Judaism. Greek concepts 
of law come to serve the law of Moses. Philo is telling his readers, 
Jew and Greek, that the law they desire, whether the law of nature, 
the unwritten law, or the living law, is found in the law of the Jews. 
Far from removing the law of Moses from its place of significance, 
discussions of Greco-Roman law serve to buttress its position.? 

The Apostle Paul, by way of comparison, of course, has the same 
universalistic tendencies as Philo, with far different implications and 
results. He too was an apologist, but the message he brought was a 
radical restatement of Judaism. His abandonment of the law would 
have struck Philo as great apostasy. The depth of Paul's rejection of 
the law is not seen in any Jewish source prior to him. Paul, unlike Philo, 
could not see his way to universalize the law; instead, he claimed it 
was abolished. This abolition is not Jewish, and it goes further even 
than Greek discussions of the law of nature and its relationship to 
the written law. In contrast to Philo, the depth of Paul's rejection 
is somewhat surprising. Philo shows how far a Jew could go without 
abandoning the law.^ 

Philo has universalistic tendencies, which were certainly conditioned 
by claims of Jewish exclusivity. For Philo, the universalism of Hellenism 
had a profound effect on his thought, though one should not forget 


Turn of the Christian Era (ed. Ernest Frerichs, William G. Green, and Jacob Neusner; 
Cambridge: Cambridge University Press, 1987) 139—168 rejects Goodenough's and 
Wolfson's conclusions regarding traditional Messianic beliefs. He believes that in 
Philo's work “the first line of meaning for Messiah and Messianic Era was the inner 
experience in which the soul was transformed" (162). 

* See Herbert Oppel, “Aanon: zur Bedeutungsgeschichte des Wortes und sein 
Lateinischen Entsprechungen (regula-norma)" in Philologus Supplement Band 30/Heft 
4 (1937) 57. 

! J. I Collins, “Natural Theology and Biblical Tradition: The Case of Hellenistic 
Judaism” in CBQ 60 (1998) 1-15 argues that with respect to “natural revelation” 
and “particularistic” religious expression you cannot, ultimately, serve two masters: 
one or the other wins out. He relies, at least partially, on the example of Philo. 
This study would seem to bear out his contention. 

5 Collins, “Natural Theology and Biblical Tradition,” 13. 
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the impact of the Hebrew account of God's creation of the entire 
cosmos upon Philo's view of nature.” The roots of his universalism 
are different than those of the early Christians. In Philo, the uni- 
versalism stems from a Greek reading of the Hebrew account of cre- 
ation. It was incumbent on the sage to follow the law of Moses, but 
this was available to all those with wisdom. 

While the encounter of the Jews with Hellenism was for some 
time ignored by Greeks, it became fundamental to the Jews and how 
they saw themselves.? It called for evaluation, whether conscious or 
not. Such an evaluation took place in Philo's work on the law. He 
may not have been the first Jewish thinker to treat the law in this 
manner, but it is difficult to believe that anyone else approached the 
question with such depth and fervour. Philo is not a servant of Greek 
thought, however, and he has no difficulty in rejecting that which 
does not serve his purposes. In the meeting of Hellenism and Judaism, 
Philo's allegiance is firm. 

The truth of the Greeks supports the Bible, it does not under- 
mine it. Philo dons the dress of Hellenism, but does it disturb the 
core of his thought? At least in the case of the law, the answer is 
no. Hellenism becomes part of his thought, but it does not under- 
mine the Jewish centre. 

According to Arnaldo Momigliano: 


what constitutes the novelty of the Hellenistic age is that it gave inter- 
national circulation to ideas, while strongly reducing their revolution- 
ary impact. Seen in comparison with the preceding axial age, the 
Hellenistic age is tame and conservative. Until St. Paul arrives on the 
scene, the general atmosphere is one of respectability.? 


Respectability does not seem to have been Paul's strong suit. As far 
as Hellenism was concerned, though, Philo is less tame and conservative 
than one expects, though subtly so. In terms of the core of his 
thought, Philo adapted the thought of Hellenism to his own needs. 


7 The impulse to missionize, to tell the world of the one true way—for Philo the 
law—was certainly due to Jewish claims of exclusivity: we have the one true way. 
It was, ironically, the universalism of Hellenism which may have given Jews such 
as Philo and Paul the impetus and confidence to reach out from this small, insignificant 
people to tell the world of the truth that rested with them. 

® Arnaldo Momigliano, Alien Wisdom: The Limits of Hellenization (Cambridge: 
Cambridge University Press, 1975) 92. 

? Momigliano, Alien Wisdom 10. 
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Philo's meeting with Hellenism is conditioned by the fact of his 
Judaism. The Jews know the one, true God, they are people of the 
covenant, and they want to tell others of the truth. But as seen in 
a study of the law, Philo's differences run to the heart of his thought 
and being: finally, his allegiances are different. 

Philo has consciously woven Greco-Roman legal thought into his 
work because his philosophical reflection has led him to the truth 
of its concepts, however misunderstood they are by their original 
creators and proponents. The higher law comes to the fore in Philo's 
thought because it is not alien to his thought, and it is not serving 
some higher goal: it 1s part of the goal. This goal 1s the supremacy 
of the Mosaic law and the truth of Judaism. 

Philo, whose use of Greek language and concepts has led some 
to suspect he is something of a disloyal Jew, actually shows how far 
one could go to ground one's loyalty. Philo could easily have found 
philosophical justification for the abandonment of the law of Moses; 
instead, he adapts Greco-Roman legal theory, which could have lead 
to such abandonment, to protect the law of Moses." The potential 
destruction of the law of Moses does not take place; Philo protects 
the law through his use of Hellenistic concepts.'! Philo, for all of the 
Hellenism in which he was so deeply steeped, remains a loyal Jew: 
loyal to the law, to his people, and to the Temple.'? 

The attractions of foreign wisdom were great, but Philo is con- 
vinced of the truth of Judaism. The importance of the law, the whole 
law, for even so Hellenized a Jew as Philo has become obvious in 
the course of this study. The law separated Jew from Gentle, as it 
was supposed to. Philo in all earnestness invited the Gentile world 
to follow the law of Moses—it was necessary because it was the best 
law. However many accepted the offer, it was a minimal number. 
Not only did most Gentiles not care, or think, about the law of the 
Jews, it was not an easy burden to carry. 

Philo, whose thought rests upon the truth of his tradition, clearly 


10 Barraclough, “Philo’s Politics" 444. 

! The difference in Paul's and Philo’s views of freedom points to the radically 
different place the law occupies in their thought. Freedom is through the law for 
Philo and from the law for Paul. See Federico Pastor's excellent discussion in “Libertad 
helenica” 230,232,235. Both of them, Pastor says, differ from Hellenism, and show 
their Jewish roots, in stressing God's role in the process of liberation (235). Cf. also 
Sandmel, A Jewish Understanding 50—51. 

? See Mendelson, Philo’s Jewish Identity, especially Chapters Two and Three, for 
a discussion of Philo's allegiance. 
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had no reason to abandon the Mosaic law, though the temptations of 
Greco-Roman law led him to defend its importance. He would have 
found Paul’s thought on the law, for instance, treachorous, or worse, 
anarchic. 

Philo's door was opened wider than the Stoics. There was indeed 
a brotherhood of man in this world, the megalopolis, under the uni- 
versal law of nature, and it was not only the home of the wise man. 
Philo offered the ordinary person a way to follow the law of nature: 
the law of Moses. The Mosaic law had to be followed, though, there 
was no question of its abandonment; and for those who had the 
ability to follow nature or right reason there was not a transcen- 
dence of the Mosaic law, there was a “transference”: transference 
from a limited understanding to a full understanding of the law.'” 

Those who truly fulfilled the law were those who followed the 
law, and who in following it without compulsion or thought of reward, 
through their superior nature and the grace of God, saw its true 
glory and truth. In this claim, Philo mimics Stoic claims regarding 
the autonomous virtue of the sage. But unlike the Stoics, those who 
followed the Mosaic law literally, however, were not hopeless, they 
too had a place in the megalopolis, because of the status of the 
Mosaic law. This 1s a loosening of the entry requirements from a 
Stolc perspective, but a maintenance of Jewish claims. 

Moses and the Patriarchs are described as vöuoı Éuyvyoi and 
ürypagoı vóuou they seem to be Greek sages, not Jewish leaders. From 
Philo's perspective, the two options were not contradictory. What 
must not be forgotten is that in Philo's scheme the “unwritten law” 
is the model in human form for the law of Moses, the “living law” 
a Jew. The one who follows the law of nature is the one who observes 
the law of Moses. Hellenism's mark, though everywhere noticeable, 
is suspiciously faded. 

Philo's synthesis may appear unconvincing, forced, or artificial to 
modern readers, but Philo's writings bear evidence not only of his 
sincere commitment to the unity of law— Greek (properly under- 
stood) and Jewish—but to the effortless manner in which he pre- 
sents his case. Philo's purposes arise not from apologetic goals, but 


5 Klyne Snodgrass, “Spheres of Influence: A Possible Solution to the Problem 
of Paul and the Law” in JSNT 32 (1988) 93-113, argues that this transference takes 
place in Pauls work; but a true “transference”, as Philo shows, does not involve 
ignoring the commands of the law. 
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from profound convictions about the nature of reality and the world. 
The lasting impression is of a man reaching out to a world which 
has the truth but cannot correctly interpret it. Philo joined the law 
of Moses together with Greek law, in order to save it and bring it 
to wavering Jews and the Gentile world. 

It is a truism to say that Philo was lost to Judaism and had no effect 
on Judaism and how it grew; historically, in the narrowest sense, 
this is true.'* But there is a sense in which he remains an example, 
though lost for so long. He met, as a Diaspora Jew, a minority in 
a vast empire, the thought of his time. He said “yes” to Hellenism, 
but on his terms. In the face of persecution and misunderstanding 
he argued and presented his case. Finally, he remained a loyal Jew, 
true to his people and to the law. 

The results of this study may seem rather conservative. Philo remains 
after all a loyal Jew faithful to the law. The results are not, I hope, 
the result of a loss of nerve. Rather, they are the result of the nerve 
of Philo, who stayed the course, who transformed the Philosophy 
which he loved, all in the service of the living God and the law he 
gracefully gave. 


# See David Runia, Philo in Early Christian Literature CRINT; Section III. Vol. III. 
(Assen: Van Gorcum 1993), for an assessment and overview of the history of the 
influence of Philo's thought. 


APPENDIX 1 


THE DATE OF THE PYTHAGOREAN 
KINGSHIP TRACTATES 


Armand Delatte was the first modern scholar to discuss the date of 
the Pythagorean texts in depth in his book Essai sur la Politique 
Pythagoricienne.! He claimed that all these textual fragments relating 
to kingship were genuine products of Pythagoras’ students. The con- 
sensus today has turned to A. Delatte's conclusion regarding Archytas, 
but away from his conclusions regarding the other three authors. 
Willy Theiler was the first to take issue with Delatte in Gnomon 2 
(1926), 147-156. He argued for a Hellenistic date, specifically in the 
third century B.C.E. 

E. R. Goodenough was the next to take up the challenge in his 
ground-breaking and still significant article “The Political Philosophy 
of Hellenistic Kingship” in Yale Classical Studies 1 (1928), 55-102. He 
argued for a Hellenistic date for all of the fragments, including 
Archytas, and rejected their attribution to actual students of Pythagoras. 
'The next major work was that of Lucien Delatte, the son of Armand, 
who in a display of independence proposed a radical solution in his 
1942 work Les Traites de la Royauté d’Ecphante, Diotogené et Sthenidas.? He 
combined a critical text of the fragments, a French translation of 
the texts, a close study of the language, an overview of kingship in 
Greek thought, and a commentary on the Pythagorean texts to pro- 
duce what remains the most important work on the topic. His rad- 
ical solution? He argued for a second or third century c.E. date, and 
Philonic influence on the texts, especially those attributed to Ecphantus. 

The next major contribution was that of Holger Thesleff, whose An 
Introduction to the Pythagorean Writings of the Hellenistic Period accepted the 
dating of Goodenough for the kingship fragments, with the exception 
of Archytas, which he accepted as earlier, though not genuine (fourth 
century B.C.E.).? Thesleff considered not only the kingship fragments, 


! Bibliothéque de la Faculté de Philosophie et Lettres de l'Université de Liége 1922. 

? Bibliothéque de la Faculté de Philosophie et Lettres de l'Université de Liége 97, 
1942. 

* Abo: Abo Akademie, 1961. 
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but all of the related Pythagorean texts, which gives his work an author- 
ity which the other writings lack. He took L. Delatte to task for what 
he believed was an untenable position in dating the kingship texts. In 
this regard, he challenged the conclusions of L. Delatte's study of the 
language, while generally praising the study itself. Thesleff himself 
published a critical edition. of all the Pythagorean texts which he 
judged to be Hellenistic in The Pythagorean Texts of the Hellenistic Period.* 

Walter Burkert, without reference to Thesleff, published two articles 
in Philologus 105 (1961), 16-43; 226-246 titled “Hellenistische Pytha- 
gorica". In these two articles, without much specific reference to the 
kingship fragments, he too argued for a Hellenistic date for the whole 
of the Pythagorean pseudepigrapha, giving third century B.C.E. as a 
terminus a quo. 

In the meantime, Francis Dvornik, in a large work entitled Early 
Christian and Byzantine Political Philosophy: Origins and Background 2 Vols., 
agreed with Goodenough and Theiler in opting for Hellenistic dates 
for all of the kingship tractates, including Archytas. He relies for 
the most part on Goodenough’s work and does not seem to be aware 
of the work of Thesleff. 

The next major work was a re-examination by Holger Thesleff 
and Walter Burkert of their previous work in Fondation Hardt: Pour 
L'étude de L'Antiquité Classique (1972),° a volume dedicated to pseude- 
pigrapha in the ancient world in general. Burkert, in “Zur geistes- 
geschichtlichen Einordnung einiger Pseudopythagorica,” gives a revised 
position. For the terminus a quo he suggests 150 B.c.E. and for the ter- 
minus ad quem third century c.E. In response, Thesleff, in “On the 
Problem of the Doric Pseudo-Pythagorica: An Alternative Theory of 
Date and Purpose," maintains a Hellenisüc date for the fragments, 
but modifies it by giving a lower border of second century B.C.E. 

The last major discussion is that of Glenn Chesnut, “The Ruler 
and the Logos in NeoPythagorean, Middle Platonic, and Late Stoic 
Political Philosophy” in ANRW 11.16.2, 1310-1332. He too opts for 
a Hellenistic date, pre-Ciceronian, though he does not present many 
new arguments for the date. He does, however, take account of a 
number of arücles published in the late 1920s which argued that 


t Acta Academiae Aboensis. Ser.A: Humaniora, v. 30, no. 1; Àbo: Ábo Akademie, 
1965. 

? Washington, D.C., 1966. 

è Fondation Hardt: Pour L'Etude de L'Antiquite Classique Entretiens: Tome XVII Pseudipigrapha 
I. Geneva: Fondation Hardt 1972. 
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the living law ideal was present in a number of other authors, such 
as Cicero and Seneca, and so gives more of a sense of the conti- 
nuity of the idea." 

It is clear that there are two trends in the dating of these texts 
which are still current. These are the various Hellenistic dates (‘Thes- 
lef, Goodenough) and the second/third century c.r. dates (Burkert, 
L. Delatte). The two major works are those of Thesleff and L. Delatte, 
and to them must go pride of place. 

Both of them rely on arguments from the nature of the Greck for 
dating the texts, because the texts are embedded in the anthology 
of Stobaeus. External criteria for dating are extremely hard to come 
by. On the basis of the language and syntax, Delatte and Thesleff 
come to radically different conclusions.? 

L. Delatte argues that the language of the texts is artificial, namely, it 
is a mixture of Doric, with elements of Attic, Ionic, and Lyric poetry 
(85-87). As a result, Delatte concludes that when the texts were writ- 
ten Doric was no longer spoken. Thesleff maintains, however, that 
the Doric features are essentially consistent and that the archaisms 
which lend the language its artificiality “are insufficient to prove that 
the texts belong to an age when Doric was not used in conversation" 
(Intro., 66). Delatte's study of vocabulary (88-109) and syntax (110-117) 
convinced him that the texts cannot have been written before first 
century C.E. Thesleff maintains that Delatte’s study “confirms my 
impression that the texts are Hellenistic”, but states “we do not know 
Hellenistic prose practices sufficiently well to be able to make chrono- 
logical inferences from matters of style” (Intro., 67). 

Thesleff’s comments strike me as convincing, but Delatte uses the 
same syntactical and linguistic arguments to argue for quite another 
period. As a result, it 1s difficult on the basis of textual research 
alone to date the texts. 

The other method of dating is a comparison of ideas with those 
found in other texts. Delatte has, to some degree, depended upon 
such comparisons, but his conclusions seem weak and he has not 


7 William Klassen, “The King as “Living Law" with reference to Musonius Rufus” 
in SR 14/1 (1985) 67 also dates the texts in the Hellenistic period. He is entirely 
reliant upon E. R. Goodenough's article. Aalders, *vópog Euwvxog”, 315-329, also 
accepts the Hellenistic dating of these tractates, but does not engage the discussion 
at all. 

® Thesleff, An Introduction, for instance, finds most of Delatte’s work on the lan- 
guage of the fragments convincing; he rejects the interpretation on which Delatte 
bases his findings. 
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considered all the evidence. His claim that these authors are influenced 
by the Middle Stoics (cf. 284f.) are not convincing, and Thesleff is 
correct to point out (/ntro., 68-69), as did Goodenough, that none 
of the Stoic ideas found in these texts is foreign to the early Stoa. 
I am convinced, however, that a close study of the ideas in the 
Pythagorean texts makes the Hellenistic period the only possible 
period in which these texts could have been produced. 

The Ptolemaic-Seleucid period was the period from which the wor- 
ship of Alexander the Great stemmed, the beginning of the Hellenistic 
cult of the emperors.? Though the initial impulses came from Alexander 
the Great, the actual development of the cult was left to his followers. 
Not only did a cult of emperors grow, but so too did literature con- 
cerning them." This literature had a wide-ranging effect, influencing 
even a number of Jewish tractates.'' Most of this literature is lost to 
us, but such terms as benefactor (edepy&rng) and saviour (oótnp) 
began to appear applied to kings in the early Hellenistic period." 
The Pythagorean kingship fragments, while only a portion of Hellenistic 
kingship thought, contain many of these terms. In general, then, the 
Hellenistic period, due to actual monarchical developments and the 
presence of a flourishing literature of kingship in general, makes 
the climate ripe for a literature which supports the claims to divinity 
and perfection and absolutism of the emperors, and gives no exter- 
nal reasons to doubt such a development. 

When we consider the ideas in the texts, and compare them to 
other such texts, the case becomes even stronger. L. Delatte believed 
that Philo influenced Ecphantus,? and so, it would appear, was the 
originator of the vópuog Éuyvxog ideal. Others have suggested that 


? W. W. Tarn, Hellenistic Civilization (Cleveland and New York Meridian Books 
1964) 48-57; W. S. Ferguson in The Cambridge Ancient History VIII: The Hellenistic 
Monarchs and the Rise of Rome (eds. F. E. Adcock; S. A. Cook; M. P. Charlesworth; 
Cambridge University Press 1954) 17-18; Lily Ross Taylor, The Divinity of the Roman 
Emperor 17-31; Cuthbert Lattey, “The Diadochi and the Rise of King Worship” in 
The English Historical Review 32 (1917) 321£; Kaerst, Geschichte des Hellenismus. 380f., 
esp. 385; Dvornik, Early Christian 210-233. 

10 See Goodenough, “Hellenistic Kingship” 58. 

!! Dvornik, Early Christian. Vol. I 261; Günther Zuntz, “Aristeas Studies I: “The 
Seven Banquets’” in JSS 4 (1959) 21-36; Oswyn Murray, “Aristeas and Ptolemaic 
Kingship” in JTS n.s. 18 (1967) 337-371; James M. Reese, Hellenistic Influence on the 
Book of Wisdom and its Consequences (Rome: Biblical Institute Press 1970) 71. 

? See Schubart, “Das Hellenistische Kónigsideal" for the appearance of these 
and other terms in non-literary settings. 


5 Delatte, Les Traites 177-180, 285-288, but cf. 183,200,216,224,235. 
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Philo uses Ecphantus," or that Ecphantus and Philo have a com- 
mon source." 

Before considering any of these possibilities, we need to establish 
Philo's connections to this Pythagorean hterature. That Philo knows 
Pythagorean thought in general is not in dispute, as his use of 
Pythagorean numerology bears witness (e.g. Opif. 90-127). Philo also 
knows, however, specific Pythagorean writings, as his references to 
writings which he has read by Philolaus (Opi: 100) and Okkelos (Aet. 
12) show. Both of the writings attributed to these authors are dated to 
the Hellenistic period by Thesleff.'^ Finally, Philo knows of the term 
vóuoc Euwvyxog (Mos. 1.162;2.4; Abr. 5) and shares the ideas and the 
language of the concept (Mos. 1.148-162). But could he be responsible 
for these ideas? The ideal appears in Philo's work, clearly and in full, 
but is it possible that Philo could have been the source for this 1deal? 

L. Delatte's suggestion is fraught with problems, even impossibilities. 
First, one must overlook the clear evidence of the Rhetorica ad Alexandrum 
and the evidence of Cicero that the ideal existed prior to Philo. If 
we suspend disbelief on this score, we are met by further problems. 

L. Delatte believes, for instance, that Ecphantus’ view of the king 
as a special creation in the image of God is actually an adoption of 
Philo's view that humanity in general was created in God's image, 
which was then altered by Ecphantus." L. Delatte believes that evi- 
dence of this is found in the Eurysos fragment in Clement of Alexandria 
(Strom. 5.5.29), a passage which is in most respects identical to the 
passage in Ecphantus. In the Eurysos passage, however, the king is 
not different from the rest of humanity, humanity is different from 
the rest of creation, that is, from the animals. 

L. Delatte's suggestion that Ecphantus is dependent upon Philo 
meets improbability after improbabihty. L. Delatte would have us 
believe that Ecphantus borrowed an idea of the creation of human- 
ity from Philo and altered it to refer to the unique creation of the 
king. Following this, Ecphantus borrowed the vépog Euyvxog descrip- 
tions from Philo, which he used to describe Moses and the Patriarchs, 
and built a model of ideal kingship based upon these borrowings. 


^ Bréhier, Les Idées 18-19. 

5 Thesleff, An Introduction 50. 

16 Thesleff, An Introduction 16-17,114—115; Texts 124-138,147-151. 

U Both Delatte, Les Traites 177-180 and Thesleff, An Introduction 69, n. 4 seem 
to overlook that this idea of humanity created in the image of God is not Philo's 
own idea. Cf. Gen. 1:26. 
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Ecphantus’ modified model of the king was worked into a subse- 
quent political tractate which influenced other Pythagorean pseude- 
pigrapha (the work of Sthenidas and Diotogenes) This was then 
disseminated to a wider audience and adopted by authors such as 
Plutarch and Musonius Rufus. 

In addition, another Pythagorean author, Eurysos, borrowed a sec- 
tion from Ecphantus and altered it to agree with the accounts of 
creation in Gen. 1:26. This is the fragment which Clement used. 

It does not seem probable that the Jewish writer Philo could have 
influenced entirely the development of the concept in the Greek 
world. Philo is, first of all, a borrower and transformer of Greek 
philosophical concepts, not a creator. More significantly, however, it 
seems unlikely that Gentile writers would have fastened upon a con- 
cept used to describe the Jewish patriarchs in an ideal context, and 
then developed the concept to support a view of absolute monarchy 
in the Greco-Roman world. But it is impossible that Philo could 
have influenced writers who wrote before him. 

Let me propose a more probable scenario. Philo had access to 
these Pythagorean writings, as he did with Philolaus and Okkelos, 
and used them to present Moses and the patriarchs as types of Greco- 
Roman wise men, vönoı éuyvyor. The passage of Eurysos which 
Clement used was altered by Clement to agree with Gen. 1:26 and 
to protect the figure of Jesus, elsewhere described as the vöuog Euyvxog 
(Strom. 2.4,35—40). The claim that humanity is not like the animals 
was not the point of the Eurysos passage. We may be certain his 
point was the one made by Ecphantus: the king is the unique creation 
of God.'* Clement’s point is related to his polemic against idolatry, 
specifically worship of animals.? The choice is clear: Philo and 
Clement adapt a pagan concept which was quite widespread by 
“Judaizing” and “Christianizing” it; or pagan authors borrow a Jewish 


'# Thesleff, An Introduction 69 n. 4. 

? He glosses Gen. 1:26 in the context of a polemic against idolatry elsewhere and 
makes much of the fact that only humans are made in the image and likeness of 
God (Exhortation, 10.79—84; cf. 12.93). Clement also shows anger at Alexander’s sup- 
posed deification (Exhortation, 10.77) and claims that man sui generis was made by 
the Supreme Artist (6 'apiototéyvog narmp) as a living statue (KyaAya Euyvyxov) 
(10.78). For a fuller treatment of all of these questions, refer to John W. Martens, 
“Nomos Empsychos in Philo and Clement of Alexandria” in Hellenization Revisited: 
Shaping a Christian Response in the Greco-Roman World (ed. Wendy E. Helleman; Lanham, 
Maryland: University Press of America, 1994) 323-338. 
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concept, alter and recreate it in political tractates, and disseminate 
it to a wide audience. 

As to Thesleff's contention that Ecphantus and Philo share a 
source, this seems to multiply probabilities. One could argue that 
both Philo and Ecphantus were influenced by other, earlier writings 
which are now lost to us. Ecphantus could then be dated late with- 
out it impinging directly upon his relationship with Philo: both would 
have other, earlier sources. Why is it likelier though that Philo used 
a source earlier than Ecphantus? The ideas which Philo presents are 
present in the work of Ecphantus, Diotogenes, and Sthenidas, so 
why should we propose an earlier source? 

I am not certain who Philo is dependent upon as his source, but 
his use of Okkelos and Philolaus, both of whose writings are con- 
sidered Hellenistic, leads me to suspect both that Ecphantus, Diotogenes, 
and Sthenidas are Hellenistic writings and that Philo could have had 
access to them. 

The Pythagorean texts themselves speak for a Hellenistic date and 
against a late date in two ways: they are not influenced by the syn- 
cretistic, philosophical ideas which one expects if they are from the 
first century c.E./first century B.c.E.; and they give the impression 
that they are working with a concept in its infancy and developmental 
stages, not a fully realized concept which was adopted by them. 

The writings of Ecphantus, Diotogenes, and Sthenidas do not show 
any of the syncretism common to the philosophy of the period from 
the first century B.c.E. and beyond. The ideas and expressions are 
almost always consistently Pythagorean. The Stoic influence, which 
L. Delatte sees as an important element in the writings, is not to be 
seen, except in rare instances, as Goodenough and Thesleff have 
both noted. If indeed the texts are influenced by Stoic texts, it seems 
unlikely that the kings in the fragments would not be touted as wise 
men. It also seems unlikely that a Stoic influenced text would not 
mention the law of nature in any context; if the kings were Stoic 
wise men, the law which they represented could only have been the 
law of nature. All of this is especially unlikely if Philo had any 
influence on the texts as Delatte claims. For, in Philo's thought, the 
vönog Euwvxog is related closely to the law of nature. 

The texts also seem to be situated in the developmental stage of 
the concept. All the texts are working with the same 1deas, but they 
express them in unique ways. The ideas, therefore, are not systematized; 
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they are being created and developed. As a result there is very ht- 
tle similarity in tone among these texts. The ideas do not seem to 
be in their infancy in the work of Philo or Musonius Rufus, who 
present finished topics which they have clearly borrowed. One can 
see fully developed topor in their writings. 

Finally, the Hellenistic Pythagorean fragments seem to be aimed 
at actual kings." This again points to the nascency of the concepts, 
and also their origin. The texts appear to be written to influence 
the behaviour of exisüng kings. There is an urgency and freshness 
about them, which 1s not apparent in authors such as Cicero, Philo, 
or in the Rhetorica ad Alexandrum, which in fact purports to be writ- 
ten to an actual king. The Hellenistic period supplies us with the 
most likely period in which such texts could have been written. 

The concept was widespread in the first century B.c.E. and first 
century C.E. It seems unlikely that an idea which Musonius Rufus 
calls *ancient? could have stemmed from a first century B.C.E. source, 
let alone a first century c.E. source, and have been disseminated so 
quickly and with such success. The influences of the concept are 
found in Plutarch, Musonius Rufus, Cicero and the pseudo-Aristotelian 
Rhetorica ad Alexandrum. Both Cicero and the Rhetorica ad Alexandrum 
must be dated to the first century B.c.E., but in the case of the 
Rhetorica ad Alexandrum the date usually given is second or third cen- 
tury B.C.E. The fragments should be placed firmly in the Hellenistic 
period, either at the end of the third century B.C.E. or the begin- 
ning of the second century B.C.E. 

And yet, these fragments do not seem to have exercised their 
influence directly upon Musonius Rufus, Plutarch, or the others, 
except for Philo. It appears that there is a stage missing in the trans- 
mission of these ideas. It is probably no accident that the authors 
who preserve this idea are the heirs or followers of Middle Platonism, 
such as Plutarch and Cicero. Richard Horsley has argued that Cicero 
and Philo have a common source for their view of the law of nature, 
Antiochus of Ascalon, and it could be that Plutarch, Musonius Rufus, 
and Cicero, among others, also have a common source for their 
concept of the living law.?' If this is the case, and it is only a sup- 
position, Middle Platonism could be the missing stage in the trans- 
mission of the idea. 


2 Thesleff, “On the Problem of the Doric Pseudo-Pythagorica" 85. 
? Horsley, “The Law of Nature in Philo and Cicero” 35-59. 
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There is no way to tie the texts to the early stages of Middle Plato- 
nism or to a particular author, such as Antiochus of Ascalon or 
Eudorus of Alexandria, but we can, I think, see evidence of trans- 
mission from the Hellenistic authors to another stage of Pythagorean 
writers. Two fragments of Eurysos exist (in Clement, Strom. 5.5.29 
and in Stob. 1.6.19), but there is no biographical information con- 
cerning him. As a result, a couple of possibilities present themselves. 

Thesleff believes that Eurysos is simply a citation mistake for 
Eurytos.” We know a fair amount about Eurytos (Diogenes Laertius 
8.45; Iamblichus, wit. Pyth., 146,148,267-269), so the suggestion is 
appealing. There 1s, however, a problem. If Clement really meant to 
cite Ecphantus, as Thesleff supposes, then Clement not only made a 
citation mistake, he also misspelled Eurytos’ name. To compound the 
problem, the same misspelling was made by Stobaeus. Is Eurysos 
really the creation of two chance misspellings and one citation mistake? 

I tend to believe, therefore, that Eurysos was a student of the 
Hellenisüc Pythagorean writings and resonsible to some degree for 
the transmission of the texts. (To suppose that Eurysos 1s a citation 
mistake for Eudorus, a Pythagoreanizing Academic, and someone 
who might have been responsible for the transmission of the texts, 
runs into the same problems, more acutely, as with Eurytos.) He is 
dependent upon Ecphantus in the fragment located in Clement,” 
but what has not been noted is his dependence on Diotogenes (Stob. 
4.1.133—1Iepi óoiótntoc) in the fragment preserved by Stobaeus. The 
Stobaeus fragment of Eurysos has numerous Doric elements, but 
both in language and ideas he is dependent on the passage attrib- 
uted to Diotogenes. Both texts are concerned with fate and the things 
generated by fate, and both claim that fate produces nothing orderly 
or good. The Eurysos fragment also refers to the nature of the king. 

In Eurysos, therefore, we do have a follower of the tractates—his 
dependence on Ecphantus and Diotogenes points to this?'—and an 
indication that these Hellenistic tractates were transmitted, but we 
are still missing, it seems to me, another stage in the transmission. 





?? Thesleff, An Introduction 69 n. 4; Texts 87-88. 

?5 In Strom. 5.5,29 (2-3) (also found in Mullach, FPG Vol. II, Eurysos, frag. 1, 
p. 112) Clement quotes a passage which is found in Ecphantus word for word. The 
only differences that I can see are two case endings. 

^ Cf. Burkert, “Zur geistesgeschictlichen" 52. If Diotogenes and Ecphantus were 
dependent upon Eurysos one would expect them to have language in common, but 
this is not the case. 
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The first stage would be Archytas’ development of the Greek con- 
cept of ideal kingly rule. The development of this idea, under the 
influence of actual claims of absolute kingship, would have been 
undertaken by Pythagorean authors of the Hellenistic period. The 
development of this ideal might have been a response to absolute 
rulership not in order to support such absolutism blindly, but to see 
that the rulers in question became just rulers. The missing step would 
be the development of the concept among philosophers of the first 
century B.C.E., the Middle Platonists.? Here the concept would have 
come into contact with Stoicism and the actual topo? would have 
been systematized. This stage is difficult to reconstruct because there 
is simply no evidence, beyond the possible evidence of Eurysos, but 
the concept as found in Musonius Rufus and Plutarch does not seem 
to be dependent upon the actual Hellenistic fragments. The fourth 
stage would have been the passing down of the concept to the fol- 
lowers of Middle Platonism, men such as Cicero, and Plutarch. From 
here the idea would have reached out to other authors, such as 
Philo, Clement of Alexandria and Themistius. 

The missing step between the Hellenistic Pythagoreans and men such 
as Musonius Rufus and Plutarch is difficult to retrace with certainty 
-it remains possible that the Hellenistic Pythagoreans were themselves 
read. Whether the transmission of the idea took place in this man- 
ner, therefore, is debatable, though there is some evidence, in Eurysos, 
that the Hellenistic Pythagoreans were being transmitted themselves. 
More probable, if not certain, 1s that the texts of the Pythagorean 
fragments are Hellenistic. 


°° On the need for care when speaking of the Middle Platonists, see D. T. Runia’s 
article, “Redrawing the Map of Early Middle Platonism” in Hellenica et Judaica: 
Hommage a Valentin Nikiprowetzky (ed. A. Caquot, M. Hadas-Lebel, and J. Riaud; 
Leuven-Paris Editions Peeters 1986) 85-104. Cf. also Glucker, Antiochus and the Late 
Academy; and H. Tarrant, Scepticism or Platonism. 
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PHILO AND THE ORAL LAW 


For a meaningful dialogue to be held on the subject of Philo and 
the oral law it is necessary to define “oral law" and then show that 
Philo knew of it, or its earlier forerunners, and in some way contri- 
buted to it or was influenced by it. It was, and 1s, my contention 
that such necessary connections have not been demonstrated by 
Naomi G. Cohen in her study Philo Judaeus: His Universe of Discourse, 
or her earlier study “The Jewish Dimension of Philo's Judaism—An 
Elucidation of de Spec. Leg. IV 132-150” in 775 (1987) 165-186 and 
that Philo’s references to the “unwritten law” are better understood 
in the context of Greek legal and philosophical discussions than the 
later, Rabbinic compilations of Jewish legal material, Halakhot, some- 
times known as “oral law” or 7 2»30 mmn.! 

To this, the core of my argument in “Unwritten Law in Philo: 
Response to Naomi G. Cohen," Cohen has not responded. It should 
be clear by this point that my dispute is not that Philo is enam- 
oured of *Greek" or *Roman" laws, that is, that the content of his 
law is made up of Athenian or Roman laws; indeed, as I have argued 
throughout this study, I believe Philo is utterly Jewish in his under- 
standing of the content of the true law: it is either the law of Moses 
or the life of the Sage/Patriarch. Part of the problem may be one 
of definition, as Cohen herself agrees: 


We suggest that the major reason for the sharp division in the ranks 
of scholarship over whether Philo was or was not referring to the ‘Oral 
Law’ (nB 2220 mmn) when he talked of traditional customs is the way 
this and cognate terms were defined by different scholars.? 


! Jacob Neusner, in Method and Meaning in Ancient Judaism. Brown Judaic Studies 10 
(Missoula, Mont.: Scholars Press, 1979) states that “diverse forms of Judaism known 
to us from late antiquity invariably claim that there is tradition, in addition to the 
written Torah, possessed uniquely by a particular group" (68), but that *we do not 
only do not have a reference to oral transmission, we do not even have an unequiv- 
ocal Pharisaic reference to an oral Torah or to two Torahs... We should not even 
have called such traditions the Oral Torah (75 “vaw mmn)" (70). 

? “Unwritten Law in Philo: A Response to Naomi G. Cohen,” in Journal of Jewish 
Studies (Spring 1992): 38-45. 

* Gohen, Universe of Discourse, 278. 
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This is exactly the case. I believe we are operating with different defi- 
nitions of what constitutes “oral law.” Each of our definitions needs 
to be explicit for the possibility of dialogue to exist. 

When I speak of the oral law I am speaking of the Halakhot, 
recorded by the Rabbis long after Philo lived and wrote. Even though, 
it is true, the term itself is not found in the Mishnah or Tosephta, 
it seems appropriate to designate these texts as oral law.’ We are 
left, though, only with the oral law as it was committed to text, not 
as it might have existed in Philo’s day. This does not imply that 
customs and traditions of the Rabbis did not exist previous to the 
codification of the Mishnah, nor does it imply that some of their 
customs and traditions did not exist at the time of Philo and are 
not, indeed, located in the Rabbinic documents, but it does suggest 
that unless some point of contact can be shown between a particu- 
lar Philonic Biblical interpretation and a particular Rabbinic inter- 
pretation, on the one hand, and between the Rabbinic schools in 
Palesüne and Biblical interpreters or schools of interpretation in 
Alexandria, on the other, such contact cannot be said to exist. It 
must be shown to exist. It must then be shown that the passage in 
the particular Rabbinic document which has a parallel in Philo's 
work can be traced back to Philo's day and that he was aware of 
such Palestinian traditions. It does not seem appropriate historical 
practce to assume that the existence of a similar teaching or tradi- 
tion in a Rabbinic document and in Philo's writings share, a priori, 
a common provenance, especially when we consider the gap in time 
between Philo's corpus and the written Rabbinic documents. 

Jacob Neusner has written extensively about the assumptions which 
lie behind the claim that any similarity in an ancient Jewish teach- 
ing proves its Rabbinic provenance or origin. He says that *one con- 
clusion, routinely reached, is that congruence or similarity proves in 
this instance the antiquity of the rabbinic tradition." He adds, 


a second, closely related, and equally ubiquitous assumption is that 
similarities show parallels, parallels reveal sources, and sources demon- 
strate dependence. The source of all sources is Pharisaic-rabbinic tra- 
dition. Therefore if a saying appears early in Philo, and late in a 
medieval compilation of midrashim . . . then Philo presumably has bor- 
rowed from Pharisaic-rabbinic tradition.® 


* Cohen, Universe of Discourse, 21-22, 281—293. 
? Neusner, Method and Meaning, 73. 
5 Ibid., 73. 
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This type of procedure, then, can be used to connect every similarity 
in ancient Jewish writings to Rabbinic teachings, even if, on the face 
of it, it is historically more accurate to trace provenance to the source 
in which it first appeared, in this instance Philo, not to Rabbinic 
documents appearing hundreds of years later.’ 

This, to my mind, is what Cohen does when she speaks of a 
“common pool” of traditions which the Rabbis and Philo drew from 
in composing their documents. Whenever a parallel can be adduced 
between a Philonic passage and a similarly themed passage in a 
Rabbinic document, Cohen feels safe in assuming they drew from 
a common storehouse of oral tradition.” This she assumes without 
arguing for the existence of early traditions in the Rabbinic docu- 
ments. She states, indeed, that there are early sources in the Rabbinic 
documents, but does not tell us her methodology for locating them 
or how she determines early or late provenance. The method seems 
to boil down to this: if there 1s a parallel to something Philo wrote, 
then the Rabbis and Philo drew from an early source. It must be 
always kept in mind that Philo pre-dates all of the Rabbinic texts 
and that “influence,” a notoriously shady term to pin down, might 
more easily be said to have moved from an earlier document to a 
later document and not the other way around. As she states, 


although it 1s extremely difficult, in fact well nigh impossible, to assign 
even an approximate date to the vast majority of midrashic traditions 
contained in the standard midrashic compendia, this does not preclude 
the possibility, even the likelihood, that some of them are early, even 
very early? 


Again, though, the issue is not are some traditions early, but which ones 
are early and how do we locate them. 

Cohen, to my mind, has started to bridge this gap and has located 
some points of contact between Philonic interpretation and later 
Rabbinic interpretation, as has, for instance, Peder Borgen.' She 


7 Ibid., 73-75. 

® Cohen, Universe of Discourse, 7-10, 31, 37, 56, 65, 143, 284. See, further, Neusner’s 
comments on this procedure by modern scholars in Method and Meaning, 73-75 and 
The Rabbinic Traditions About the Pharisees Before 70: Part III Conclusions (Leiden: E. J. 
Brill 1971) 175-177. 

? Cohen, Universe of. Discourse, 77. 

10 Peder Borgen, “Philo of Alexandria” in Jewish Writings of the Second Temple Period. 
(CRINT). Section 2. Vol. 2. (Assen: Van Gorcum 1984) 258-259. 
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has also, to my mind, shown that we need not assume that Philo's 
lack of knowledge of Hebrew (if this was the case) and his location 
in Alexandria pose insuperable difficulties in his awareness of Palestinian 
Biblical interpretation." Given that Philo made at least one journey 
to Jerusalem (Prov. 2.64), we might be wise to suspect it was not his 
only trip to Jerusalem." Given, too, his love of Torah and his passion 
for Biblical interpretation, we might be wise to accept his awareness 
of Palestinian Biblical interpretation, as well as Biblical interpretation 
in other cities and regions in the Diaspora."? 

Cohen, too, 1s aware of the sources and the problems the Rabbinic 
sources pose: 


While the ‘oral traditions’ were clearly very much a part of the fabric 
of Jewish life in his day—and Philo states in no uncertain terms that 
he considers behaviour according to these precepts to be incumbent 
upon committed Jews—the literature of the Oral Law was of course centuries 
away from redaction or codification. Philo could not therefore refer to this 
literature, nor could it have served as a subject for study in his day in 
the manner that it did in later times... so too Philo's ‘unwritten laws,’ 
‘traditions of men of old’ etc., although they do in fact overwhelmingly 
reflect either the halakhah as we know it or what in Talmudic scholar- 
ship are called ‘early halakhot, are not to be associated with the liter- 
ature of the ‘oral law." 


She 1s also aware that the Rabbinic documents pose problems with 
respect to their historical veracity— of course not everything in these 
texts can or should be considered historically accurate" ?—but rightly 
rejects the wholesale discrimination of these texts as historically worth- 
less. The problem for me is not her outlook of “goodwill” regarding 
the Rabbinic texts, but the assumption that whenever Philo's thought 
1s reflected in a Rabbinic text, the Rabbinic parallel 1s judged thereby 
as early as Philo and drawing from a “common” source. It is an his- 
torical shortcut: I do not a priori reject the historical validity of Rabbinic 
texts, but if I want to show that texts written centuries apart share 
the same provenance I must prove this not assume it. This is where 
the work has not been done. Should we assume that every similar 
interpretive theme, or even practice, reflects a shared Palestinian — 


! Cohen, Universe of Discourse, 16-18, 28—30. 


2 Ibid., 145. 
3 Ibid., 15. 
4 Ibid., 22. 


P Ibid., 23. 
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Diaspora tradition? What does it mean to suggest “influence” amongst 
these communities? Does similar interpretation denote a shared tra- 
dition of interpretation? Or should we expect similarity when the 
text being interpreted, the Torah, 1s the root of their interpretation? 

Jacob Neusner speaks to both of these issues: “the fact of a par- 
allel form or idea, standing by itself, may prove only that two men 
in the same country and social class reached a similar aestheüc or 
religious conclusion, at much the same time, about much the same 
hterary or theological problem," which is to be expected when we 
recognize “the simple fact that all Israel by definition acknowledged 
the authority of Scripture, its law and theology."!^ It does not imply 
a Rabbinic origin for any given idea, indeed, it might imply the 
opposite: borrowing by later Rabbinic documents. 

“Oral law” may also refer to the traditions of the Rabbis and the 
Rabbinical schools before they were committed to writing, that is, 
in the time of Philo, though I do not believe they were called “oral 
law" during the period at which Philo lived, which poses a problem 
when attempting to compare his use of the term &ypo«og vöuog and 
cognate terms." The problem inherent in this, however, is that the 
traditions of the Rabbis which are not committed to writing in the 
Tannaitic texts are for the most part lost to us, unless we include 
traditions of the Pharisees preserved in the New Testament and 
Josephus. Neither Josephus nor the New Testament name these tra- 
ditions “unwritten law" or “oral law” or any other such equivalent. 
Rather, these traditions are called just that, mapédootc, or vópya 
(customs), as Cohen herself discusses.'? If we are to use these traditions 


16 Neusner, Rabbinic Traditions IIl, 176-77 and Oral Tradition in Judaism: The Core 
of the Mishnah (New York and London: Garland Publishing, 1987) 137. 

U Cohen, Universe of Discourse, 263-64, 267 indicates that many terms were used 
to refer to the oral traditions, preeminent amongst them the word napdédootc. 
Neusner disagrees, pointing out that the “category of ‘Oral Torah' makes its appear- 
ance, so far as I can discern, only with the Yerushalmi and not in any document 
closed prior to that time, although a notion of a revelation over and above Scripture— 
not called ‘Oral Torah’ to be sure—comes to expression in Avot... But that tra- 
dition is not called ‘the oral Torah, and I was disappointed to find that even in 
the Yerushalmi the mythic statement of the matter, so far as I can see, is lacking" 
(Oral Traditions, 152-153). Tlapé&dootc, though it clearly refers to the traditions of 
the Pharisees, is not an equivalent term to oral Torah. 

'# Cohen, Universe of Discourse, 263-64, 267. The major difference in my under- 
standing, and it is major, is that napé&doo1g refers to the Pharisaic traditions, not 
the traditions held by all Jews or “normative” Judaism. See especially, A.I. Baumgarten, 
“The Pharisaic Paradosis” in HTR 80/1 (1987) 63-77 for the argument that napé- 
Sootc refers exclusively to the Pharisees. Cohen also cites Mark 7:3 to support her 
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to determine influence, we must also show that Philo, in some way, 
knows of a tradition which is known to us as Pharisaic. Once this 
is achieved, the problem remains that it 1s not accepted that the tra- 
ditions of the Pharisees form the bulk of the Rabbinic material, 
though some can be located there. Even if this expanded definition 
is accepted, and even if we accept that the Pharisees were the group 
from which the Rabbinical schools arose, we must still show, not 
assert, contact between Philo and the Pharisees. We cannot assume 
that “the ancient Pharisees, five or ten centuries earlier, had said 
such a thing, that the writer of the Patriarchal Testament or Philo, 
heard it from the Pharisees, and in writing it down, exhibited his 
affinity with, or even dependence upon, rabbinic authority or tradi- 
tion."? Not only must contact be asserted, but it must be shown in 
concrete ways to exist in Philonic texts. 

It is true that if one expands the definition of oral law from that 
which I offer many other possibilities are open to us. As E. P. Sanders 
puts it, “every first-century Jew lived by ‘oral law,’ if oral law means 
‘the law as interpreted."' If this is the accepted definition, then any 
ancient interpretation of a Biblical passage may be considered as 
oral law. If this 1s the case, Philo's interpretations of Biblical pas- 
sages may be considered oral law, but it does nothing to move us 
closer to whether his “oral law" needs to be understood in the light 
of Rabbinic interpretation and influence.” This definition, I believe, 
is too wide for Cohen's purposes. 

Cohen wants to make a connection between the Rabbinic oral law, 
or that of the Pharisees, and Philo's use of the Greek term “unwritten 
law." Such is the connection recently made by Shmuel Safrai in “Oral 


contention that “all Jews" followed the Pharisaic traditions, but almost all New 
Testament scholars see the phrase “all the Jews" as an editorial comment. See E. P. 
Sanders, Jewish Law From Jesus to the Mishnah: Five Studies (London: SCM Press; 
Philadelphia: Trinity Press International, 1990), 108-115; Judaism: Practice and Belief: 
63 B.C.E-66 CE. (London: SCM Press 1992) 448-451. 

9? Shaye J. D. Cohen, “The Significance of Yavneh: Pharisees, Rabbis, and the 
End of Jewish Sectarianism” in HUCA 55 (1984) 41-53. 

20 Neusner, Rabbinic Traditions III, 176. 

? E. P. Sanders, Jewish Law From Jesus to the Mishnah: Five Studies, 97. 

? Indeed, it might be that, as stated earlier, the Rabbis learned such and such 
a teaching or saying from Philo: for who knows which way influence flows? “It may 
be more reasonable to suggest that some time after the first writing down of a tra- 
dition in, e.g., Oumranian writings or Apocrypha and Pseudipigrapha or Philo or 
Josephus, a rabbi heard the tradition from someone familiar with such literature 
(excluding the Qumranian instance) or learned it himself in its original location” 
(Neusner, Method and Meaning, 75). 
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Tora” in The Literature of the Sages.” Cohen herself says that she wants 
to tie Philo’s references not to the Halakhot, but to “forerunner(s) of 
what later became formalized as oral law."?* But how does one show 
a connection between the forerunners of the oral law and Philo? 
One must rely on the written compilations of Jewish legal material 
which post-date Philo by over 100 years and in some of the exam- 
ples brought by Cohen by over 600 years. What 1s the option? Unless 
one claims that the existence of Biblical interpretation in Alexandria 
itself shows connection to Rabbinic Biblical interpretation, one must 
claim that Philo had some dependence upon the actual forerunners 
of the Halakhot, namely, Pharisaic or Rabbinic traditions. This has 
not been shown, either specifically or generally. Again, some traditions 
in the Rabbinic texts may be “early, even very early," but how are 
these decisions made?? 

Recently, E. P. Sanders has tried to show that many of Philo's 
Jewish traditions or customs, that 1s, customs which are extrabiblical, 
have no parallel in Rabbinic, or Pharisaic, tradition. He has shown, 
successfully, that many of Philo’s customs reflect Diaspora rather 
than Palestinian practice. We do know, of course, that Philo went 
at least once to Jerusalem and so was presumably aware of Pharisaic 
practice," but this does not mean he followed it. This must be shown. 
Obviously, there would be overlap amongst the customs of Jews in 
Palestine and the Diaspora since they were deriving custom in order 
to adhere to the demands of the Torah. They were all, whether in 
Palestine or beyond, Jews and observant Jews everywhere adhered, 
as best they understood, to the dictates of the Torah. I do not believe, 
however, that in Philo’s day Pharisaic traditions were dominant for 
all Jews everywhere. 

What then did Philo intend when he wrote of the unwritten law 
(&ypo.pog vönog or cognates)? Since the term “oral law” or, more cor- 
rectly, “oral Torah" did not come into usage, if the literary evidence 


23 Shmuel Safrai, “Oral Tora” in The Literature of the Sages, Part I (CRINT 11.3.1), 
ed. S. Safrai, (Assen and Philadelphia 1987) 40f. 

^ Cohen, “Jewish Dimension,” 177; “A Response to John W. Martens” in JJS 
44/1 (1993) 114. 

°° Cohen, Universe of Discourse, 77; also, cf. 19, 52. 

?» E. P. Sanders, Jewish Law From Jesus to the Mishnah: Five Studies, 255-308. 

7 Though it is important to keep in mind the relative influence of the Pharisees 
at the time Philo lived; it is not as great as commonly assumed. See Neusner, From 
Politics to Piety: The Emergence of Pharisaic Judaism (Englewood Cliffs, N.J.: Prentice- 
Hall, Inc., 1973), esp. 10-11, for an assessment of all the evidence. 
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can be trusted, until hundreds of years after Philo's death, it 1s not 
possible that Philo is writing with the Hebrew term in mind. The 
term probably existed before it was committed to the written page, 
but the fact that it appears in neither the Mishnah nor the Tosephta 
indicates that it originated sometime between 200—450 c.r. The bur- 
den of proof rests with whoever brings the argument, and the proof 
is not adequate to support Cohen's contention that when Philo speaks 
of the unwritten law we ought not look to the Greek source mate- 
rial which he mimics and quotes, but to Rabbinic traditions which 
we are not certain Philo knew and to a term which was not writ- 
ten down until hundreds of years after his death. 

As I argued in “Unwritten Law in Philo," Philo is not referring 
to concepts of “higher” law each time he uses the phrase &ypo«oc 
vópoc.? Indeed, Cohen adopts my correction that unwritten law is 
not, necessarily, the equivalent of “eternal” law or the “law of nature” 
in Philo Judaeus: His Unwerse of Discourse, but attributes to me the belief 
that I consider it to represent the law of nature in Spec. Leg. 4.149—150.?? 
I do not. I believe that the Greek context for Philo's claims indicate 
that he is speaking about customs which are observed as &ypagog 
vópoc.?? 

If he is not referring to &ypo«og vönog as “eternal” law, does this 
clear the way for us to see his references to Halakhot? In Cohen's 
words, does he “in Spec. Leg. IV. 149-150... use the words &ypagos 
vóuoc to refer to what eventually became codified as the Oral Law 
in Rabbinic sources?"?' My claim is simple: he does not. Philo speaks 
here of customs which are observed by peoples everywhere, includ- 
ing the Jews, but it does not refer to the “xapédoo1g” which Cohen 
claims is “the ancestral customs’ which were considered ‘normative’ 
in his day,”” because there is no indication that the Pharisaic ro pó- 
docız was normative in Philo's day. Nor is there any sense that Philo 
is referring in this passage to any particular Pharisaic or early Rabbinic 
tradition. The connections Cohen draws are amongst Philo and late 
Midrashic texts, but even here the issues shared do not represent a 
common Halakhic tradition but a common heritage: the Torah. 


? Martens, “Unwritten Law in Philo," 40-44. 

? Cohen, Universe of Discourse, 258, n. 37. 

3 For a fuller discussion of the relevant texts, please refer to chapters one and five. 
?! Cohen, Universe of Discourse, 261. 

? Ibid., 267. 
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Philo is also not referring in Spec. 4.149-150 to anything which 
has the weight of later Tannaitic Halakhah. In Spec. 4.150, Philo states 
that praise is not due to one who obeys the unwritten laws, but that 
commendation is due to one who observes written laws. Cohen 
remarks that this does not indicate that the unwritten laws are 
optional, only that “no sanction is specified for their transgression."?? 
But why would this distinction even be drawn? Does not the Halakhah 
have the same weight as Torah? As Cohen herself states, “the law 
to observe unwritten laws is itself a written law.”’' Where then, and 
why then, the distinction if Philo considers these laws to be the 
equivalent of Torah? Should one not do the written and unwritten 
laws with the same mind, neither deserving commendation? 

The best way to see the unwritten laws in this passage, as I argue 
elsewhere in chapter five and in “Unwritten Law in Philo,” is as 
customs which are incumbent upon people to follow, but are not 
the equivalent of written laws, and are certainly not “a body of tra- 
ditional practices which were considered obligatory by the rank and 
file of committed Jews (including of course the Pharisees, but not 
them exclusively) and which eventually served as the cornerstone of 
the halakhic literary compositions.”* If the issue is not one of termi- 
nology, that is, “unwritten laws” are equal to “oral laws” because 
of the similarity in the phrases, but content, that content is not yet 
clear to me: I do not see the connections in Philo’s work to either 
Midrashic or Tannaitic Halakhah.*® 

Cohen ultimately explains her dismissal of the Greek sense of “un- 
written law” which I prefer as being based upon a “frame of refer- 
ence... very different from his {Martens}.” Therefore, “not surprisingly 
my conclusions from these very same classical sources are quite 
different." Cohen returns to this issue of personal biography in her 
book, stating that “the difference between the two views apparently 
stems from a different conceptual and semantic frame of reference." *? 
I am not certain how my frame of reference is different than hers, 
or how this directs me to falsehood and her to truth, since I take 
my framework to be the work of Philo, but I have my suspicions. 


* Ibid., 268. 
+ Ibid., 251. 
5 Ibid., 268. 
^ Ibid., 283. 
” Cohen, “A Response to John W. Martens” in JJS 44/1 (1993) 114. 
8 Cohen, Untverse of Discourse, 285—286. 
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A frame of reference, as I suspect she is using the phrase, may 
be construed in two ways: one religious and theological; the other 
having to do with issues of personhood, i.e., I am a man and a 
Canadian. Both of these have to do, I think, with a suspicion of 
prejudices which manifest themselves in an interpretation of a text. 
The fact that we are subjects coming from different backgrounds, 
and have personal perspectives, demands two comments. First, it 1s 
impossible to keep one's personal perspectives from one's writing and 
it is not desirable to attempt to do so, though it 1s necessary to 
screen for bias and to check always for oversights and blind spots 
which may serve not the interpretation of a text, but the advance- 
ment of ideology. I am not certain how, though, she knows my per- 
sonal “frame of reference" on the basis of my conclusions about a 
certain text, though she might have her suspicions. Because we reach 
different positions does not imply that my “frame of reference” is 
different from hers. Second, if frame of reference refers to aspects 
of my person it is of no consequence, unless it can be shown that 
these are controling my reading of the data to the detriment of 
what would be considered reasonable. My subjectivity, finally, should 
not be the deciding factor in how others judge my conclusions; the 
significant issue is how my conclusions accord with the reality of the 
data, in this case Philo's writings. 

While we may disagree on the importance of the Greek sources, 
I would not like to chalk this up to different frames of reference, 
but to a different reading of the evidence, which may be influenced 
by factors of subjectivity but 1s not controlled by them. If a frame 
of reference determines different conclusions in advance then not 
only is dialogue fruitless it 1s meaningless. Is it fair, for instance, for 
me to dismiss her arguments not on the basis of scholarship, but on 
the basis of her “different frame of reference”? This is a path which 
we should not take. Though it is not now in vogue, I am still naive 
enough to believe that an author, including Philo, writes with an 
intended sense, and that readers of goodwill may ideally achieve an 
understanding of this intention, regardless of different frames of ref- 
erence. The text is the key, and I hope 1t 1s the text, in conjunc- 
tion with my different frame of reference, whatever it might be, 
which leads me to a different reading of these passages than Cohen. 

My framework is the work of Philo. I consider Philo to be a deeply 
committed Jew, who often expressed his beliefs in the rhetoric and 
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language of Greek philosophy. These twin concerns of Philo, his 
Judaism and his devotion to Greek philosophical thought, are not 
dichotomous. They are especially apparent when he refers to the 
unwritten law, a term which he borrowed from the Greeks and 
which in some cases refers to customs of the Jews but not to the 
Halakhah or its forerunners. 
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